ITEM NO. /&

STAFF REPORT CITY OF OCEANSIDE
DATE: October 21, 2009
TO: Honorable Mayor and City Councilmembers

FROM: Economic and Community Development Department

SUBJECT: APPROVAL OF A TELECOMMUNICATIONS NETWORK LICENSE AND
ENCROACHMENT AGREEMENT BETWEEN THE CITY OF
OCEANSIDE AND NEXTG NETWORKS OF CALIFORNIA, INC.,
AUTHORIZING LICENSEE TO ENCROACH UPON PUBLIC RIGHTS-
OF-WAY WITHIN THE CITY, FOR WIRELESS TELECOMMUNICATION
PURPOSES

SYNOPSIS

Staff recommends that the City Council approve a Telecommunications Network
License and Encroachment Agreement with NextG Networks of California, Inc., (NextG)
to encroach upon a portion of the public rights-of-way within the City, for
telecommunications purposes, for a minimum total revenue of $70,000 for a ten-year
period; and authorize the City Manager to execute the agreement.

BACKGROUND

NextG has received approval from the California Public Utilities Commission (CPUC) to
construct a Distributed Antenna System (DAS) in the City of Oceanside. The DAS
allows NextG to provide RF-over-Fiber transport solutions that enable wireless carriers
to expand their coverage and/or capacity in the area. As part of this network, NextG
has requested an agreement with the City to encroach upon portions of the public
rights-of-way for the installation of NextG’s wireless service antennas and equipment at
locations within the City. The initial deployment includes eight sites. The antenna and
related equipment (“Node” or collectively “Nodes”) are as described and illustrated in
the attached Exhibit “A”. Eight of the ten locations for the Nodes that are proposed
within the public rights-of-way are described and depicted in the attached Exhibit “B”.
The ninth and tenth locations shall be determined at a later date by NextG and
approved by staff.

ANALYSIS

NextG holds a Certificate of Public Convenience and Necessity (CPCN) issued by the
CPUC which authorizes them to provide limited facilities-based and resold inter-



exchange telecommunications services. Pursuant to the CPCN, the CPUC is
designated as the lead agency for California Environmental Quality Act purposes. The
City may regulate the placement, construction and modification of personal wireless
service facilities, including the facilities of those companies holding a CPCN as long as
such regulations are nondiscriminatory and do not have the effect of prohibiting the
provision of wireless phone services.

By entering into this agreement with NextG, the City will be given a preference by
NextG to locate on City-owned facilities (e.g., street light poles) within the public rights-
of-way (“City Facility” or collectively “City Facilities”) in lieu of privately owned facilities
within the public rights-of-way or on private property. If NextG locates any of the Nodes
on City Facilities, NextG will pay City an annual fee for each Node. Additionally, the
agreement affords the opportunity for the City to exclusively utilize and control two
strands of fiber throughout the NextG deployment for the operation of the City
communications network and traffic control center or for any other noncommercial, City-
operated data network or communications function.

FISCAL IMPACT

The agreement requires a one-time initial payment in the amount of $3,000 to the City
for administrative activities related to the ten proposed Nodes, excluding any permit
issuance and inspection fees. NextG will pay the City $500 per year for each City
Facility used within the public rights-of-way as an “infrastructure use fee”. In addition to
the infrastructure use fee, Licensee will pay the City the greater of $500 or a five
percent annual revenue-sharing fee per Node per year as a “right-of-way use fee”. The
infrastructure use fee will be adjusted annually, based upon the percentage change in
the Consumer Price Index, but no less than three percent. Further, City is to receive
additional compensation from NextG in the form of the two strands of fiber for City’s
exclusive use.

Initially, NextG anticipates using six City Facilities within the public rights-of-way.
Accordingly, under the agreement NextG will initially pay City: 1) a minimum total
infrastructure use fee revenue of $30,000 for the ten-year period (for use of the five City
Facilities within the public rights-of-way); and 2) a minimum total right-of-way use fee
revenue of $40,000 for the ten-year period (for eight Nodes within the public rights of
way). Revenues generated by all the cellular sites on City-owned property and within
the public rights-of-way accrue to the City’s General Fund and the value with this and
other agreements is approximately $611,000 annually.

COMMISSION OR COMMITTEE REPORT

Does not apply.

INSURANCE REQUIREMENTS

Licensee will be required to maintain the City’s standard insurance requirements over
the term of the agreement, as well as a performance bond.



CITY ATTORNEY’S ANALYSIS

The referenced documents have been reviewed by the City Attorney and approved as
to form.

RECOMMENDATION

Staff recommends that the City Council approve a Telecommunications Network
License and Encroachment Agreement with NextG Networks of California, Inc., to
encroach upon a portion of the public rights-of-way within the City, for
telecommunications purposes, for a minimum total revenue of $70,000 for a ten-year
period; and authorize the City Manager to execute the agreement.

PREPARED BY: SUBMITTED BY:

DodglasE. Eddow Peter A. Weiss

Real Estate Manager City Manager

REVIEWED BY:

Michelle Skaggs-Lawrence, Deputy City Manager ;‘;}W
Jane McVey, Economic and Community Development Director < i‘\\ -

Teri Ferro, Financial Services Director ﬁ
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TELECOMMUNICATION NETWORK
LICENSE AND ENCROACHMENT AGREEMENT

This License and Encroachment Agreement (“Agreement) is entered into this
day of, , 2009, by and between the City of Oceanside, a California municipal
corporation, hereinafter referred to as the (“City”’) and NextG Networks of California, Inc.
hereinafter referred to as (“NextG” or ¢ Licensee") (collectively, the “Parties”). The effective
date shall be the date this Agreement is approved by the Oceanside City Council, as evidenced
by the date indicated hereinabove (the “Effective Date”).

RECITALS

WHEREAS, City is responsible for management of the public right of way and performs
a wide range of vital tasks necessary to preserve the physical integrity of public streets and ways,
to control the orderly flow of vehicles, to promote the safe movement of pedestrians, and to
manage a number of gas, water, sewer, electric, cable television, telephone and
telecommunications facilities that are located in, under and over the streets and public right of
ways; and

WHEREAS, Licensee builds, owns, and leases fiber optic distributed antenna systems to
improve wireless coverage and capacity for telecommunications carriers; and

WHEREAS, Licensee balances the needs of communities and consumers with the needs
of wireless service providers by using a patented fiber-optic architecture, low-impact, low-
emission equipment without the need for tall cellular towers; and

WHEREAS, Licensee’s networks are protocol and frequency agnostic, they can carry
cellular, PCS, WiFi, or any combination of wireless frequencies and standards; and

WHEREAS, Licensee’s networks can serve a variety of wireless service providers
thereby promoting collocation with aesthetic pleasing designs; and

WHEREAS, Licensee does not own or manage Federal Communications Commission
regulated and licensed frequencies but owns, maintains, operates and controls, in accordance
with regulations promulgated by the Federal Communications Commission and the California
Public Utilities Commission, a telecommunications Network or Networks (as defined below)
serving Licensee’s established wireless carrier customers and utilizing microcellular optical
repeater equipment (referred to herein as “Licensee’s Facilities” or “Nodes”) certified by the
Federal Communications Commission; and

WHEREAS, for purpose of operating the Network, Licensee wishes to locate, place,
attach, install, operate, control, and maintain Licensee’s Facilities in the Public Rights-of-Way,
on facilities owned by the City, as well as on facilities owned by third parties therein; and

WHEREAS, in addition to normal published right-of-way and/or encroachment-related
permitting fees, Licensee shall compensate the City for (1) processing fees on a per Node basis,
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(2) a grant of location and the right to use and physically occupy portions of the Public Rights-
of-Way, and (3) access to Municipal Facilities located in the rights-of-way owned by the City;
and

WHEREAS, Licensee has voluntarily submitted a request to enter into this Agreement
with the City to encroach upon and occupy portions of the public right of way in certain streets,
easements, and upon certain public improvements for the purposes of installing Licensee's
facilities; and

WHEREAS, in consideration of Licensee’s request, City is willing to approve
Licensee’s use and occupation of certain public right of way and certain public improvements
upon the terms, conditions and other considerations set forth herein.

AGREEMENT

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged, the parties agree to the following covenants, terms, and
conditions:

Section 1. Definitions. The following definitions shall apply generally to the
provisions of this Agreement:

City. “City” means the City of Oceanside, California.

Decorative Streetlight Pole. “Decorative Streetlight Pole” shall mean any streetlight pole that
incorporates artistic design elements not typically found in standard steel or aluminum streetlight
poles and does not have a mast arm for electrolier support. Decorative Streetlight Poles may not
be used for the Network without prior written approval by City. The term Decorative Streetlight
Pole includes any historically or architecturally significant or designated light poles owned by
the City located on Public Rights-of-Way.

Fee. “Fee” means any assessment, license, charge, fee, imposition, tax, or levy of general
application to entities doing business in the City lawfully imposed by any governmental body
(excluding utility users’ tax, franchise fees, communications tax, or similar tax or fee).

Gross Revenue Fee. “Gross Revenue Fee” shall mean and include any and all income and other
consideration collected, received, or in any manner gained or derived by Licensee from or in
connection with, the provision of Services, either directly by Licensee or indirectly through a
reseller, if any, to customers of such services within the City of Vista, including any imputed
revenue derived from commercial trades and barters equivalent to the full retail value of goods
and services provided by Licensee. Gross Revenue shall not include: (a) sales, ad valorem, or
other types of “add-on” taxes, levies, or fees calculated by gross receipts or gross revenues which
might have to be paid to or collected for federal, state, or local government (exclusive of the
Municipal Facilities Annual Fee paid to the City provided herein); (b) retail discounts or other
promotions; (c) non-collectable amounts due Licensee or its customers; (d) refunds or rebates;
and (e) non-operating revenues such as interest income or gain from the sale of an asset.

Installation Date. “Installation Date” shall mean the date that the first Licensee Facility is
installed by Licensee pursuant to this Agreement.
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Laws. “Laws” means any and all statutes, constitutions, ordinances, resolutions, regulations,
judicial decisions, rules, tariffs, administrative orders, certificates, orders, or other requirements
of the City or other governmental agency having joint or several jurisdictions over the parties to
this Agreement.

Licensee’s Facilities. “Licensee’s Facilities” or “Node(s)” means the optical repeaters, DWDM
and CWDM multiplexers, antennae, fiber optic cables, wires, and related equipment, whether
referred to singly or collectively, to be installed and operated by Licensee hereunder. Only the
installation design configurations of Licensee’s Facilities that are shown in the drawings and
photographs attached hereto as Exhibit A and incorporated herein by reference may be used by
Licensee on City Municipal Facilities. Any Licensee Facility installation or configuration not
contained within Exhibit A or as the parties shall agree is not substantially similar thereto is
subject to a separate City evaluation and approval process before it may be used on any City
Municipal Facility or placed on or in the Public Rights-of-Way.

Municipal Facilities. “Municipal Facilities” means City-owned Streetlight Poles, Decorative
Streetlight Poles, lighting fixtures, electroliers, or comparable facility located within the Public
Way and may refer to such facilities in the singular or plural, as appropriate to the context in
which used.

Network. “Network” or collectively “Networks” means one or more of the neutral-host,
protocol-agnostic, fiber-based optical repeater networks operated by Licensee to serve its
wireless carrier customers in the City.

NextG. “Licensee” means NextG Networks of California, Inc., a corporation duly organized and
existing under the laws of the State of Delaware, and its lawful successors, assigns, and
transferees.

Public Way, Right-of-Way, or Public Rights-of-Way. “Public Way,” “Right-of-Way, or “Public
Rights-of-Way” means the space in, upon, above, along, across, and over the public streets,
roads, lanes, courts, ways, alleys, boulevards, and places, including all public utility easements
and public service easements as the same now or may hereafter exist, that are under the
jurisdiction of the City. This term shall not include any other property owned by the City or any
property owned by any person or entity (e.g. county, state, or federal rights-of-way) other than
the City, except as provided by applicable Laws or pursuant to an agreement between the City
and any such person or entity.

PUC. “PUC” means the California Public Utilities Commission.

Services. “Services” means the services provided through the Network by Licensee to its
wireless carrier customers pursuant to one or more tariffs filed with and regulated by the PUC.

Streetlight Pole. “Streetlight Pole” shall mean any non-Decorative, standard-design concrete,
fiberglass, or metal pole that has a mast arm for electrolier support and is used for streetlighting

purposes.

Section 2. Authorization. Subject to the terms and conditions contained herein,
City hereby authorizes Licensee to encroach upon and occupy a portion of the Public Rights-of-
Way for the limited purpose of constructing, installing, operating and maintaining Licensee’s
Facilities to provide service to wireless carriers. Other City owned property that is the subject of
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this Agreement is “Streetlight Poles” and appurtenances thereto more particularly described in
Exhibit A.

Licensee may have the right to draw compatible electricity for the operation of the Licensee’s
Facilities from the power source associated with the Municipal Facility so long as Licensee’s
Facilities are installed to all applicable codes and standards, do not interfere in the operation of
the host Municipal Facility, and/or do not damage the host Municipal Facility. City shall not be
responsible to provide any specified voltage or wattage of electricity that is compatible with any
Licensee’s Facilities. Notwithstanding the foregoing, Licensee shall be solely responsible for the
payment of all electrical utility charges to the applicable utility company based upon the
Licensee’s Facilities usage of electricity and applicable tariffs, and Licensee’s usage of
electricity will, under no circumstances, be paid for by City. Licensee’s Facilities shall not draw
compatible electricity from Municipal Facility until such time as Licensee has secured all
required electrical approvals from the City and the electrical utility company and the electricity
charging/payment agreement with the electrical utility company is in place.

In addition to authorization to attach to Municipal Facilities, subject to obtaining the written
permission of the owner(s) of the affected property, the City hereby authorizes and permits
Licensee, to enter upon the Public Rights-of-Way and to attach, install, operate, maintain,
remove, reattach, reinstall, relocate, and replace such number of Licensee’s Facilities in or on
poles or other third-party structures owned by public utility companies or other property owners
located within the Public Way as may be permitted by the public utility company or property
owner, as the case may be. At City’s request, Licensee shall furnish to the City documentation
of such permission from the individual utility or property owner responsible. Exhibit A
represents a good-faith description of Licensee’s Facilities, and a denial of an application for the
attachment of Licensee’s Facilities equipment to City or third-party-owned poles or structures in
the Public Way shall not be based upon the size, quantity, shape, color, weight, configuration, or
other physical properties of Licensee’s Facilities equipment if the Licensee’s Facilities
equipment proposed for such application substantially conforms to one of the design
configurations and Node specifications set forth in Exhibit A unless such City denial is based on
a clearly articulated safety issue related to the pole or structure.

In the event that the Parties disagree as to whether the proposed Licensee’s Facilities equipment
or Node substantially conforms to one of the design configurations and Node specifications set
forth in Exhibit A, the parties shall meet in good faith in an effort to resolve this dispute. The
City Engineer or his or her designee shall represent the City in any such meetings.

Section 3. Term. The commencement date (“Commencement Date”) shall be the
1st day of the month following the Effective Date. This agreement shall be effective for a period
of ten (10) years, renewable upon mutual consent of the Parties.

Section 4. Permitting and Location of Nodes. City agrees to permit Licensee to
place the Nine (9) Nodes described in Exhibit B, attached hereto. If Licensee requests permits for
additional Nodes beyond the nine Nodes described in Exhibit B, Licensee shall provide to the
Public Works Department (or other administrative agency designated by the City) a new Exhibit
with similar detail showing the location and type of Nodes. Such request shall be considered an
Addendum to this Agreement and shall be processed pursuant to the Agreement, but the

Addendum will not require further action from Council if the proposed additional Nodes are
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consistent with Exhibit A. The Parties agree that Exhibit A represents a good-faith
representation of the equipment that Licensee plans to attach to Municipal Facilities, that such
design configurations and Node specifications may be attached to Municipal Facilities and to
third-party facilities. Licensee shall present any deviation to the design configurations and Node
specifications described in Exhibit A to the City, which shall review and either approve or deny
within thirty (30) days. Any change to the design configurations and Node specifications in
Exhibit A may be requested by Licensee and may be approved by the City so long as the
equipment is substantially similar in size, weight shape, color, configuration or other physical
properties. In the event that the Parties disagree as to whether the proposed Licensee’s Facilities
equipment or Node substantially conforms to one of the design configurations and Node
specifications set forth in Exhibit A, the Licensee and the City Engineer or his or her designee
shall meet in good faith in an effort to resolve this dispute.

Supporting Node equipment at its lowest point on the Streetlight pole or comparable facility
located in the Public Way, must be placed at a minimum height of eight feet (8”) above the
ground.

For purposes of construction and maintenance permitting, City shall not consider Licensee to be
a wireless carrier nor deem its installations wireless telecommunications facilities. Instead, City
shall process all nine (9) initial infrastructure sites as a single Right-of-Way permit or other
mutually agreeable non-discretionary process, so long as it complies with the terms and
conditions of this Agreement. In addition to the City permitting process, Licensee agrees to seek
any and all additional local, state and federal approvals that may be required for its deployments,
such as approvals that might be required from the California Coastal Commission (to the extent
that the City does not have California Coastal Commission permitting authority).

For Licensee’s initial deployment, City shall make available to Licensee nine (9) suitable City-
owned streetlights poles or comparable facility located within the City’s Right-of-Way for the
placement of Licensee's Nodes, substantially in the locations described in the Network Plan
provided to the City on (add date), and attached hereto as Exhibit B. Notwithstanding, the use
of any particular Municipal Facility Right-of-Way structure, comparable facility, or pole shall be
subject to the City Engineer’s sole discretion and approval in advance of the placement of the
Licensee telecommunications infrastructure.

Section 5. Scope of Agreement. By entering into this Agreement, the Licensee
certifies that it has sought its own independent legal opinions and retained competent counsel to
advise it regarding this Agreement and that it has been made fully aware of all of the rights it has
and all of the rights it waives herein, and that Licensee thereafter knowingly and voluntarily
waives any current or future rights reserved under California Government Code Section 50030 et
seq; the California Public Utility Code; and the Telecommunications Act of 1996 (the “Act”)
including but not limited to, those rights set forth in Section 253 (c), to the extent inconsistent
with this Agreement. The foregoing waiver only applies to any revenue-sharing payments that
NextG is making to the City, not to any other provisions under California or federal law. In the
event a court finds the Licensee may not waive such rights, then the parties agree to modify this
Agreement to conform to the future changes in a manner that will make and keep the City whole
regarding the consideration flowing to the City under this Agreement. Additionally, Licensee
covenants and represents that it is making the offer for revenue sharing at Licensee’s own
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initiative, and Licensee voluntarily and expressly waives any right that it may have to take any
action to rescind the requirement for fees contemplated under this agreement.

Nothing contained in this Agreement shall be deemed or construed to create the
relationship of principal and agent or of partnership or of joint-venture or of any association
whatsoever between City and Licensee, it being expressly understood and agreed that neither the
computation of fees nor any other provisions contained in this Agreement nor any act or acts of
the parties hereto shall be deemed to create any relationship between City and Licensee other
than the relationship of City and Licensee.

Licensee hereby acknowledges, agrees and covenants that this Agreement only allows
for the occupation of the Right of Way and Municipal Facilities by Licensee’s Facilities
identified in Exhibit A and does not authorize or bestow any interest in real property including
any fee, leasehold interest or easement.

a. Limitations on License. Nothing in this Agreement is intended to create an
interest or estate of any kind or extent in the property or premises. Licensee further
acknowledges and agrees that this Agreement does not create a landlord-tenant relationship and

Licensee is not entitled to avail itself of any rights afforded to tenants under the laws of the State
of California.

b. Preference for Municipal Facilities. In any situation where Licensee has a
choice of attaching its Equipment to either Municipal Facilities, or to third-party-owned property
in the public right of way or on private property, or to its own facilities that it would construct in
the public right of way within one hundred (100) feet of Municipal Facilities, Licensee agrees to
first apply to the City to attach to and use City Municipal Facilities. The City shall advise
Licensee within thirty (30) days whether or not City wishes to exercise its first right under this
Paragraph. Where in the opinion of the Licensee there is no choice of or option to attach to
Municipal Facilities as provided herein, Licensee shall provide technically accurate and
sufficient information to City to justify Licensee’s proposed use of its own facilities or third
party owned property in the public right of way or on private property. Failure to comply with
this section will constitute default of a material covenant pursuant to Section 33. Prior to
issuance of any permit hereunder, the City may require NextG to provide evidence that its design
has carefully considered the availability of any Municipal Facilities and to establish to the
reasonable satisfaction of the City engineer that Municipal Facilities have been reviewed and
considered. Failure to comply with this section, will constitute default of a material covenant
pursuant §33, below.

c. No Warranty. City makes no warranty or representation that the premises are
suitable for Licensee’s use. Licensee has inspected the premises and accepts the same “AS IS”.

City is under no obligation to perform any work or provide any materials to prepare the Premises
for Licensee.

Section 6. Compensation.

a. Administration Fee. In addition to normal published encroachment-related-
permitting fees and as additional consideration for the processing of Licensee's permit

applications, and in lieu of any separate planning or zoning fees, Licensee shall pay an additional
NEXTG AGREEMENT , OCEANSIDE, CA 6




one-time fee ("Processing Fee") for the initial deployment of Three Thousand Dollars. Said
processing fee shall be valid for up to ten nodes. Thereafter, Licensee shall pay Three Thousand
Dollars for each subsequent deployment, which fee shall be valid for up to ten additional nodes.
Said fee shall be paid prior to the Effective Date of this Agreement for the initial deployment
and/or prior to the Effective Date of any Addendum to Exhibit B adding additional nodes.

b. Compensation for Use of City Infrastructure (Infrastructure Use Fee).
Licensee will compensate City for the use of City infrastructure a fee of Five Hundred Dollars
($500.00) per year (the "Infrastructure Use Fee") for each streetlight pole or comparable facility
located within the City’s Right-of-Way used by Licensee.

c. Gross Revenue Payments (Right-of-Way Use Fee). In addition to the
Infrastructure Use Fee, Licensee waives any claim that it is not obligated to pay for the use of the
Right-of-Way and shall compensate City for such use by providing the City a five percent (5%)
annual revenue-sharing fee or Five Hundred Dollars ($500.00) per Node per year, whichever is
greater ("Right-of-Way Use Fee"). Licensee has voluntarily waived all of its rights to challenge
the validity of the Right-of-Way Use Fee in §5, above.

d. Payment Terms and Audit. Licensee shall pre-pay the fees specified in
subsections (a) and (b) above, for the period from issuance of necessary permits through the end
of 2009; subsequent payments in connection with subsection (a) shall be made at the time of
application and in connection with subsection (b) shall be made annually in advance
commencing on January 1, 2010. Additionally, payments anticipated for the Right-of-Way Use
Fee specified in subsection (c) above, shall also be pre-paid through the end of 2009. However,
after January 1, 2010, the Right-of-Way Use Fee specified in subsection (c), above, shall be
computed and paid quarterly in arrears (“Quarterly Payment”). Each Quarterly Payment shall be
calculated for the calendar quarter ending March 31, June 30, September 30, and December 31,
and such Quarterly Payments shall be due and payable no later than thirty (30) days after said
dates. For the period from issuance of necessary permits through the end of 2009, any additional
funds owning based upon the “whichever is greater” provision in subsection (c) above, shall be
paid with the March 31 Quarterly Payment.

Any annual fees shall be pro-rated for the calendar year. Licensee shall keep accurate
books of account at its principal office in San Jose or such other location of its choosing for the
purpose of determining the amounts due to the City hereunder. Licensee shall keep all records
related to the Agreement for a minimum of four years. The City may inspect Licensee’s books
of account, including all relevant books and records relative to the City and this Agreement at a
mutually convenient location within 50 miles of the City of Oceanside at any time during
regular business hours on thirty (30) days’ prior written notice and may audit the books from
time to time at the City’s sole expense, but in each case only to the extent necessary to confirm
the accu<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>