ITEM NO. ¢

STAFF REPORT CITY OF OCEANSIDE

DATE: November 14, 2007
TO: Honorable Mayor and City Councilmembers
FROM: Public Works Department

SUBJECT: APPROVAL OF AMENDMENT 1 TO THE ENCROACHMENT PERMIT
AGREEMENT BETWEEN THE CITY OF OCEANSIDE AND SPRINT
TELEPHONY PCS L.P., d.b.a. SPRINT PCS ASSETS, LLC.

SYNOPSIS

Staff recommends that the City Council approve Amendment 1 to the Encroachment
Permit Agreement authorizing Sprint Telephony PCS, L.P., d.b.a. Sprint PCS Assets,
LLC, to install a 30-foot-tall concrete pole which will contain a Sprint Telecommunication
Facility and street lighting fixture within the rights-of-way at 2080 California Avenue, at
no cost to the City, and authorize the City Manager to execute the amendment.

BACKGROUND

Sprint Telephony, L.P., d.b.a. Sprint PCS Assets, LLC (“Sprint’), has requested
authorization to install a concrete pole within the right-of-way at 2080 California Avenue
as part of Sprint's wireless telecommunications facilities as described and illustrated on
the additional improvement drawings, filed with the City Engineer. Said concrete pole
will contain a Sprint Telecommunication facility and street-lighting fixture.

ANALYSIS

The City has the authority to regulate the placement, construction and modification of
personal wireless service facilities as long as such regulations are non-discriminatory
and do not have the effect of prohibiting the provision of wireless phone services.
Further, the City has the authority to manage the public rights-of-way and to require fair
and reasonable compensation from telecommunications providers on a competitively
neutral and nondiscriminatory basis for use of the public right-of-way. The installation of
the concrete pole by Sprint is a compatible use within the public right-of-way and
accordingly is not prohibited.

FISCAL IMPACT

There is no fiscal impact to the City resulting from the installation of a concrete pole
within the right-of-way. Sprint shall be responsible for the maintenance, repair and



replacement of the concrete pole, through telecommunications facilities and the street-
lighting fixture.

COMMISSION OR COMMITTEE REPORT

Does not apply.
INSURANCE REQUIREMENTS

Sprint will be required to maintain the City’s standard insurance requirements over the
term of the agreement.

CITY ATTORNEY’S ANALYSIS

The referenced documents have been reviewed by the City Attorney and approved as
to form.

RECOMMENDATION

Staff recommends that the City Council approve Amendment 1 to the Encroachment
Permit Agreement authorizing Sprint Telephony PCS, L.P., d.b.a. Sprint PCS Assets,
LLC, to install a 30-foot-tall concrete pole which will contain a Sprint Telecommunication
Facility and street lighting fixture within the rights-of-way at 2080 California Avenue, at
no cost to the City, and authorize the City Manager to execute the amendment.

PREPARED BY: SUBMITTED BY:
N ‘ /
#7-, it b
Douglag/E~Eddow Peter A. Weiss
Real Property Manager City Manager
REVIEWED BY:
Michelle Skaggs-Lawrence, Deputy City Manager W‘/

Joseph Arranaga, Acting Deputy Public Works Director

Attachments



FIRST AMENDMENT TO AGREEMENT WITH SPRINT TELEPHONY PCS,
L.P. TO ENCROACH UPON AND OCCUPY A PORTION OF THE PUBLIC
RIGHT OF WAY AT
2080 CALIFORNIA STREET

This First Amendment to Encroachment Permit Agreement (“First Amendment”) is
entered this 14" day of November, 2007 by and between the City of Oceanside a
municipal corporation (the “CITY”), and Sprint Telephony PCS, L.P.

(The “PERMITTEE™).

WHEREAS, CITY and PERMITTEE are parties to an Encroachment Permit
Agreement dated May 21, 2003 (collectively the “agreement”) and modified by that
certain Agreement and Addendum affecting certain real property as more particularly
described therein as the City of Oceanside right of way at 2080 California Street (“Right

of Way”)

WHEREAS, PERMITTEE is desirous of installing a concrete pole within the
Rights of Way as part of PERMITEE’S wireless telecommunication facilities; and

WHEREAS, CITY and PERMITTEE are in agreement as to amending the
Agreement to reflect the desire of PERMITTEE as set forth above.

Now, therefore in consideration thereof and for other valuable consideration as set
forth herein the parties hereto mutually agree as follows:

1. Section 1. Authorization is hereby amended by adding the following:

@ City authorizes PERMITTEE to add a concrete telephone pole which shall
include a street light as more particularly described and illustrated in those
certain  additional improvement drawings to the SD34XC847
Improvement Drawings, as approved by and on file as a public record with
the City Engineer, which concrete telephone pole and street light shall be
included as part of the PERMITEE’S facilities.

2. Notwithstanding the consummation of any or all of the transactions described in
Section 1. Authorization of the Agreement, PERMITTEE acknowledges and
agrees that as between PERMITTEE and CITY, PERMITTEE shall remain liable
for its duties and obligations under the Agreement.



All other terms and conditions of the Agreement shall remain in full force and
effect unless deleted, modified or added as set forth above.

OS]

4. This First Amendment may be executed in counterparts, all of which taken
together shall constitute an original document.

IN WITNESS WHEREOF, the parties hereto for themselves, their heirs,
executors, administrators, successors, and assigns do hereby agree to the full performance
of the covenants herein contained and have caused this First Amendment to
Encroachment Permit Agreement to be executed by setting hereunto their signatures on
the day and year respectively written herein below.

CITY
THE CITY OF OCEANSIDE

Date By

City Manager

APPROVED AS TO FORM:

/;/‘71{,/%7 L ASSA

City Attorney

PERMITTEE
Sprint Telephony PCS, L.P.
DBA Sprint PCS Assets, LLC

) By - £ EE s /
Date % “‘3 r"“ - ? By o ,a;./f i»g hebins ,;?:_ &W/(—/
7

Date By

NOTARY ACKNOWLEDGMENTS OF PERMITTEE’S SIGNATURE(S) MUST BE ATTACHED



CALIFORNIA ALL- PURPOSE ACKNOWLEDGMENT

[ore/a e e O AT A A AL A AL AL AL AL AL G ALY, AL AL AL AL

State of California
County of __ XX AA h L.;:.k\,n
On N*:\i b;- ‘Zfob‘ before me, \‘lv‘ul“s U»u,\in & e s N'—Q‘Lw\\ ?\ W\ pq,\

Date Name and !}tle of Officer #4g., Jane Doe, Notary Pule
personally appeared —2\ 3L o™ x’\ EDEU\D\A/\ ‘
(l)ame(s) of Signer(s)
M""M

i R R P
)

fsonally known to me

OJ (or proved to me on the basis of satisfactory evidence)

to be the person fwhose name 'is/ye/ subscribed to the

within instruntent and ackfowledged to me that

o he/skefthey executed the same in his/hetfthetr authorized

i DRuOHIOS - SHand Aoion (3 ‘x;‘- capacity{iesy, and that by his/he#theiﬁ-signaturej,s')' on the

PLISLLL @ VOBTIUWOD QWL 4 instrument the person/(x)' or the entity upon behalf of
FONVIIINN INNY ' which the personjs‘) acted, executed the instrument.

WITNESS my hand and official seal.

Place Notary Seal Above 6;" £~ \L /( il L/E‘ A \\ L
Slgnatuyf Notary Public Q

OPTIONAL ==

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document
Title or Type of Document: _ k243 U\/wwv\@g AAD AN +
{n\ < t‘i R 5 - -7
Document Date: "/ A&t A < =, 2OST Number of Pages: e
Signer(s) Other Than Named Above:
Capacity(ies) Claimed by Signer(s)
Signer’s Name: Signer’s Name:
0 Individual [J Individual
[0 Corporate Officer — Title(s): [0 Corporate Officer — Title(s):
O Partner — O Limited [ General pramgrmmrms L Partner — O Limited [J General RIGHT THUMBPRINT
[0 Attorney in Fact [J Attorney in Fact
: Top of thumb here Top of thumb here
[J Trustee [ Trustee
O Guardian or Conservator [0 Guardian or Conservator
[ Other: (] Other:

Signer Is Representing: Signer Is Representing:




PTrussneT

August 17, 2007

City of Oceanside

Property Management Division
300 North Coast Hwy
Oceanside, CA 92054

SUBJECT: 2045 California Street Lease Amendment

Sprint PCS proposes to modify an existing site located at 2045 California Street in the
City Oceanside. The proposal involves the installation of a light pole standard that will
match the existing street light poles along California Street. The antennas will be
relocated from the SDG&E wooden pole onto the new street light standard. The new
pole will be located within its existing lease area. The proposal will improve the site
aesthetically and will continue to provide converge as is needed by this site.

Sprint PCS will be responsible for the installation of the pole and will obtain the required
Building Permits. Sprint will provide needed maintenance and will financially maintain
the site. The City will not be liable or responsible for the light pole.

If you have any questions or need any additional information please feel free to contact
me at (949)689-6113.

Sincerely,

Deeah Riley

Site Acquisition and Zoning Specialist
Consultant for Sprint PCS

Cell: (949)689-6113
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Document No. 03-D298-1
Sprint 5D34XC847 | S£721/03 (9)

ENCROACHMENT PERMIT AGREEMENT
BETWEEN
THE CITY OF OCEANSIDE, CALIFORNIA
AND
SPRINT TELEPHONY PCS, L.P., dba SPRINT PCS ASSETS, L.L.C.

This Encroachment Permit Agreement (“Agreement”) is entered into this _ 21st  day
of May 2003, by and between the City of Oceanside, a California municipal corporation,
hereinafter referred to as the (“City”) and Sprint Telephony PCS, L.P., dba Sprint PCS Assets,
L.L.C. hereinafter referred to as ("Permittee"). The effective date shall be the date this
Agreement is approved by the Oceanside City Council, as evidenced by the date indicated
hereinabove (the”Effective Date™).

RECITALS

WHEREAS, 47 U.S.C. § 253 (a) provides that no City requirement may prohibit or have
the effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service; -

WHEREAS, 47 U.S.C. § 332 (c) (7) provides that local government may regulate the
placement, construction, and modification of personal wireless service facilities as long as such
regulations are non-discriminatory and do not have the effect of prohibiting the provision of

wireless phone services;

WHEREAS, 47 U.S.C. § 253 (c) provides that nothing in this section affects the City’s
authority to manage the public rights-of-way or to require fair and reasonable compensation from
telecommunications providers, on a competitively neutral and nondiscriminatory basis, for use of

the public rights-of-way;

WHEREAS, City is responsible for management of the public rights-of-way and
performs a wide range of vital tasks necessary to preserve the physical integrity of public streets
and ways, to control the orderly flow of vehicles, to promote the safe movement of pedestrians,
and to manage a number of gas, water, sewer, electric, cable television, telephone and
telecommunications facilities that crisscross streets and public ways;

WHEREAS, California Government Code 50030 entitles City to recover costs incurred
for entering and administering this agreement, and for any and all costs incurred during
construction of telecommunications facilities in the public rights-of-way, and for future
installation, operation, maintenance, repair, and removal of facilities from the public rights-of-

way;

WHEREAS, Permittee is licensed by the Federal Communications Commission (the
“FCC”) to provide wireless phone services to the general public, which services may be provided
to customers both inside and outside the corporate boundaries of the City;

WHEREAS, Permittee represents that it is not a public utility as defined in the California
Public Utilities Code, but is the holder of a Federal License and State Wireless Registration
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Identification Number U-3064-C issued by the California Public Utilities Commission of the
State of California (“CPUC”),

WHEREAS, Permittee has submitted an application requesting to encroach upon and
occupy portions of the public rights-of-way in certain streets, easements, and upon certain public
improvements for the purposes of installing Permittee's Facilities;

WHEREAS, in consideration of Permittee’s request City is willing to approve
Permittee’s use and occupation of certain public rights-of-way and certain public improvements
upon the terms, conditions and other considerations set forth herein.

AGREEMENT

NOW THEREFORE, in consideration thereof and for other valuable consideration as
set forth herein the parties hereto do mutually agree as follows:

Section 1. Authorization. Subject to the terms and conditions contained herein,
City hereby authorizes Permittee to encroach upon and occupy a portion of the public rights
of way and to place Permittee’s wireless telecommunication facilities at 2080 California
Street, hereinafter referred to as the “Rights of Way”, as described and illustrated in those
certain improvement drawings as approved by and on file as a public record with the City
Engineer of the City of Oceanside (“City Engineer”), SD34XC847, (the “Improvement
Drawings”). Said Improvement Drawings are incorporated herein and made a part hereof, upon
issuance of a valid Construction Certificate and/or Encroachment Permit, for the purpose of
constructing, operating, maintaining, repairing and removing telecommunications facilities,
hereinafter referred to as the “Permittee’s Facilities”, as more fully described and illustrated in
said Improvement Drawings.

Section 2. Term. The commencement date shall be 1* day of the month following
the Effective Date of this Agreement. This Agreement authorizes the Permittee to encroach
upon the Rights-of-Way for so long as the Permittee is using the encroachment to provide
wireless phone services; provided, however, that the terms and conditions of this Agreement
shall be reviewed and, if necessary, renegotiated in a manner consistent with applicable law at
the end of ten (10) years and every five (5) years thereafter. Failure of the Permittee to
renegotiate in good faith for purposes of reaching an agreement on proposed alterations, if any,
in the terms and conditions of this Agreement shall be grounds for termination of this Agreement
pursuant to Section 27 herein.

Section 3. Scope of Agreement. This Agreement authorizes the Permittee to
encroach upon the Rights-of-Way upon issuance of a valid Construction Certificate and/or
Encroachment Permit by the City Engineer for the installation, maintenance and operation of
Permittee’s Facilities, as identified in said Improvement Drawings, solely for the Permittee’s
wireless telecommunications purposes.

By entering into this Agreement, neither party waives any current or future rights
reserved under California Government Code Section 50300, California Public Utility Code, or
the Telecommunications Act of 1996 (the “Act”) including, but not limited to, those rights set
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forth in Section 253 (c) and 332 (c) (7) of the Act, reserving the City’s right to manage the public
rights-of-way and to require fair, non-discriminatory and reasonable compensation from
telecommunications providers for use of public rights-of-way.

Nothing contained in this Agreement shall be deemed or construed to create the
relationship of principal and agent or of partnership or of joint-venture or of any association
whatsoever between City and Permittee, it being expressly understood and agreed that neither the
computation of fees nor any other provisions contained in this Agreement nor any act or acts of
the parties hereto shall be deemed to create any relationship between City and Permittee other
than the relationship of City and permittee.

Permittee hereby acknowledges, agrees and covenants that this Agreement only allows
for the occupation of the Rights-of-Way by Permittee’s wireless telecommunications facilities
identified in said Improvement Drawings and does not authorize or bestow any rights to
Permittee to provide cable television service, or other telecommunications services not
authorized by Permittee’s Federal License or State Wireless Registration and that the provision
of such services shall require separate and specific written authorization from City.

Should Permittee apply for service permission to use the Permittee's Facilities for
purposes other than wireless services authorized by Permittee’s License or State Wireless
Registration, City reserves the right to impose any other prospective lawful requirements. The
imposition of the fees specified in this Agreement shall not preclude the imposition of additional
prospective compensation requirements if otherwise allowed by applicable law from time to
time.

Section 4. Compensation.

a. Administration Fee. Permittee, Sprint PCS, shall make a one time initial
payment to the City of Three Thousand Dollars ($3,000.00) for administration activities related
to this Agreement, concurrent with the execution of this Agreement by the parties hereto.

b. Annual Fee. Upon commencement of this Agreement, Sprint PCS shall pay to
the City an Annual Fee of Twelve Thousand Dollars ($12,000) to reimburse the City's costs
incurred as a result of Permittee's occupation of the Rights of Way. The Annual Fee shall be
adjusted in accordance with Section 4.c below.

Sprint PCS shall pay the City all Annual Fee payments annually in advance, without
demand from City, on or before the first (1st) day of July each year and in accordance with this
Section, whether or not the Rights-of-Way are occupied by Permittee’s Facilities when said
payments become due. The first annual payment shall be due upon commencement and shall be
prorated from commencement date to June 30, 2003.

Checks shall be made payable to the City of Oceanside and delivered to the City Property
Manager at 300 North Coast Highway, Oceanside, CA 92054. City may change the place and
time of payment at any time upon 30-days written notice to Sprint PCS. Sprint PCS agrees to
pay City an additional Twenty Five Dollars and no cents ($25.00) for any returned check which
is not honored by the financial institution from which the check is drawn, which amount shall be
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considered as additional Annual Fee payment.

c. Minimum Annual Fee Adjustment Date. The Annual Fee adjustment date shall
be the first (1st) day of July of each year following the date of commencement as defined in
Section 2 of this Agreement as set forth below.

d. Adjustment Index. The index used will be the semi-annual Consumer Price
Index for "All Urban Consumers" for San Diego, California, published for January of each year
of this Agreement. If this index is no longer published, the index for adjustment will be the U.S.
Department of Labor's "Comprehensive Official Index" most comparable to the aforesaid index.

If the Department of Labor indices are no longer published, another index generally
recognized as authoritative will be substituted by agreement of City and Sprint PCS. If the
parties cannot agree within 60 days after demand by either party, a substitute index will be
selected by the Chief Officer of the Regional Office of the Bureau of Labor Statistics or its
successor. Any reference in this Agreement to "CPI" or "index" shall mean the index used in
accordance with this Subsection 4d.

Regardless of the index publication dates, the Annual Fee adjustment dates shall be on
the dates defined by Subsection 4c above. Until the Annual Fee adjustment can be actually
calculated in accordance with this Agreement, Sprint PCS shall continue to make payments at
the existing Annual Fee rate. When the adjustment is calculated, the balance of fees due at the
adjusted rate, from the Annual Fee adjustment date through the date of calculation, will be paid
to City within 30 days of written notice by the City. In no event shall the adjusted Annual Fee as
established by the CPI be less than the Annual Fee in existence immediately prior to the
adjustment date. -

e. Minimum Annual Fee Adjustment Computation. The Annual Fee adjustment
shall be computed in accordance with the following definitions and formulas:

Definitions:

Initial Annual Fee: The Annual Fee at the commencement of this Agreement as listed in
Subsection 4b above.

Existing Annual Fee: The existing Annual Fee shall be the Annual Fee amount in effect
on the date preceding the Annual Fee adjustment date.

Percent change in the CPI: The percent change in the CPI shall be the percent change in
the San Diego All Consumer Index over the preceding 12-month period covered by the most
recent publication of the Index.

Annual Fee Adjustment Formulas:

First Adjustment: Initial Annual Fee amount + (Initial Annual Fee x the percent change in
the CPI) = New minimum Annual Fee.
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For example: $100 + ($100 x 5%) = $105

Subsequent Adjustments: Existing Annual Fee amount + (Initial Annual Fee amount x
the percent change in the CPI) = New minimum Annual Fee.

For example: $105 + ($100 x 6%) = $111

However, in no event shall the adjusted fee increase be less than four percent (4%) nor
more than eight percent (8%) per year.

Section 5. Delinquent Payment. Sprint PCS assumes all risk of loss and
responsibility for <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>