ITEMNO. Y

STAFF REPORT CITY OF OCEANSIDE

DATE: June 28, 2006
TO: Honorable Mayor and City Councilmembers
FROM: Water Utilities Department

SUBJECT: AMEND THE WATER SUPPLY AGREEMENT BETWEEN THE CITY OF
OCEANSIDE AND WHELAN LAKE BIRD SANCTUARY, INC., TO
EXTEND THE EXISTING AGREEMENT BY 5 YEARS

SYNOPSIS

Staff and the Utilities Commission recommend that the City Council approve
Amendment 1 to the Water Supply Agreement (Exhibit A) between the City of
Oceanside and the Whelan Lake Bird Sanctuary, Inc., (Sanctuary) extending the term of
the agreement from June 30, 2006 to June 30, 2011, for the provision of treated water
to Whelan Lake from the San Luis Rey Wastewater Treatment Plant at no charge to the
Sanctuary for the term of the amended agreement, and authorize the City Manager to
execute the amendment.

BACKGROUND

The Whelan Lake Bird Sanctuary, which is adjacent to and west of the San Luis Rey
Wastewater Treatment Plant, is a natural habitat for migratory and indigenous birds
(Exhibit B). Since 1973, the City has provided Whelan Lake, which is on the Sanctuary
property, with treated effluent. This water serves to maintain Whelan Lake at an
appropriate level. The existing Water Supply Agreement between the City and the
Sanctuary expired on May 17, 2006.

ANALYSIS

The City of Oceanside gains many benefits through its partnership with the Whelan
Lake Bird Sanctuary, Inc. The Whelan Lake Sanctuary property serves as an open-
space buffer for the San Luis Rey Wastewater Treatment Plant. The City supplies
Whelan Lake with treated water from the plant that would otherwise be diverted to the
ocean outfall, and the lake is an auxiliary storage pond for the plant in the event of an
emergency. Before the City began providing water to the lake, it was the source of bad
odors from stagnant water and from the animal waste run-off that went directly into the
lake from the adjacent Whelan Dairy.

In 2005, the San Luis Rey Wastewater Treatment Plant provided Whelan Lake with
approximately 29.1 million gallons of treated water, or 80,000 gallons per day. The City
does not charge the Whelan Lake Bird Sanctuary for treated water in the existing water



supply agreement. Staff recommends that this practice continue for another five years
until June 30, 2011.

FISCAL IMPACT

There is no charge to the Sanctuary for this amendment. The costs to the City to
deliver approximately 29.1 million gallons per year of treated water to Whelan Lake in
2005 were:

Electricity to pump: $10,000
Chemicals: $15,000
Labor: $15,000
Maintenance: $15,000
Total Annual Cost: $55,000

The City has not charged the Whelan Lake Bird Sanctuary to deliver treated water for
the lake in the past. Instead, through its partnership with the Sanctuary, the City
receives the following benefits:

e Preservation of a natural habitat for indigenous birds and a nesting and breeding
ground for protected birds, such as the least Bell's vireo, the Clapper rail and the
least tern;

Accessibility to a treated water storage basin in emergencies;
Maintenance of an open-space buffer for the San Luis Rey Wastewater
Treatment Plant;

e Availability of Sanctuary land to be used for mandatory environmental mitigation
to compensate for construction impacts to wetlands in other areas. The
California Department of Fish and Game and the Army Corps of Engineers
requires replacement or re-creation of wetlands at a 3:1 ratio, or 3 acres created
to every 1 acre impacted. The Sanctuary has areas where wetlands can be
created at a minimum 3:1 ratio. The current estimated value of open land in the
Whelan Lake Sanctuary is approximately $50,000 per acre, based upon the
value of 1 acre of mitigation credit at the nearby Whelan Ranch Mitigation Bank.
By utilizing the available Sanctuary land for mitigation purposes, the City avoids
spending approximately $150,000 in land acquisition costs. There will be costs
associated with the grading, planting and monitoring necessary to create a
wetland habitat at the site, but these are much less than the purchase price of
land in the area.

The benefits offered by the Whelan Lake Bird Sanctuary and the lake itself to the City of
Oceanside offset the costs of providing treated water to the lake.

COMMISSION OR COMMITTEE REPORT

The Utilities Commission approved staff's recommendation at its March 21, 2006
meeting.



CITY ATTORNEY’S ANALYSIS

The referenced documents have been reviewed by the City Attorney and approved as
to form.

INSURANCE REQUIREMENTS

Does not apply.

RECOMMENDATIONS

Staff and the Utilities Commission recommend that the City Council approve
Amendment 1 to the Water Supply Agreement between the City of Oceanside and the
Whelan Lake Bird Sanctuary, Inc., (Sanctuary) extending the term of the agreement
from June 30, 2006 to June 30, 2011, for the provision of treated water to Whelan Lake
from the San Luis Rey Wastewater Treatment Plant at no charge to the Sanctuary for
the term of the amended agreement, and authorize the City Manager to execute the
amendment.
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FIRST AMENDMENT TO THE WATER SUPPLY AGREEMENT
BETWEEN THE CITY OF OCEANSIDE AND
THE WHELAN LAKE BIRD SANCTUARY, INC.

The First Amendment to this AGREEMENT, entered into this
day of , 2006, by and between the WHELAN LAKE BIRD
SANCTUARY, INC., a California Nonprofit Public Benefit Corporation, hereinafter
referred to as "SANCTUARY" and 'the CITY OF OCEANSIDE, a municipal corporation,
hereinafter referred to as "CITY".

WITNESSETH:

WHEREAS, CITY and SANCTUARY are parties to that certain Water Supply
Agreement dated May 17, 2000 (the “Existing Agreement”), pursuant to which CITY
furnishes to SANCTUARY reclaimed water from the CITY’s San Luis Rey Wastewater
Treatment Plant, which water is used to maintain an appropriate water level at the
SANCTUARY'’s Whelan Lake, which Lake is adjacent to the City’'s San Luis Rey
Wastewater Treatment Plant.

WHEREAS, Sections 2 and 6 of the Existing Agreement shall be amended and
shall read as described below. A new section 7 shall be added and shall read as
described below.

WHEREAS, SANCTUARY has requested a five-year extension for the above
stated provision.

WHEREAS, SANCTUARY maintains the Whelan Lake and the surrounding
acreage as an open space, wild life sanctuary, all of which is environmentally beneficial
to the neighboring areas in the City of Oceanside; so it is beneficial to the CITY for the
SANCTUARY to have an adequate supply of reclaimed water to maintain the Whelan
Lake in an environmentally sound manner.

NOW, THEREFORE, the parties hereto agree as follows:

1. Section 2 of the Existing Agreement is hereby amended and shall read: “CITY
agrees to provide SANCTUARY with effluent discharge as set forth in the CITY’s
current waste discharge requirements for the San Luis Rey Wastewater Treatment
Plant issued by the California Regional Water Quality Control Board. Such water will be
of a quantity sufficient to maintain Whelan Lake at an appropriate level. Said water will
be provided without cost to SANCTUARY from June 30, 2006 until June 30, 2011. For
the remaining term of this water supply agreement, said water will be provided at (i) the
“City's cost to supply the water, or (ii) at the price which the CITY would otherwise sell
the same water to another buyer, whichever is less.”

2. Section 6 of the Existing Agreement is hereby amended by deleting the words
“or untreated sewage effluent.”



FIRST AMENDMENT TO THE WATER SUPPLY AGREEMENT BETWEEN THE CITY OF OCEANSIDE AND THE WHELAN
LAKE BIRD SANCTUARY, INC.

3. The Existing Agreement is hereby amended by adding a new section 7 that shall
read: “Conditional on CITY delivering treated sewage effluent that meets the CITY’s
waste discharge requirements issued by the California Regional Water Quality Control
Board, SANCTUARY agrees and covenants to maintain said Whelan Lake in a manner
that will prevent the creation of a public or private nuisance caused by odor or pollution
of the air offensive to others in that area.”

4, No extension of term of Existing Agreement. The 25-year period specified at the
end of Section 2 of the Existing Agreement, and the 30-year period specified in Section

~ 8 of the Existing Agreement, shall continue to be based upon the original date of the
Existing Agreement and shall therefore not be extended. =The Existing Agreement, as
amended, shall therefore expire on June 30, 2031.

5. Except as otherwise expressly set forth herein, all other terms and provisions of
the Existing Agreement shall remain in full force and effect.

IN WITNESS WHEREOF the parties hereto for themselves, their heirs, executors,
administrators, successors, and assigns do hereby agree to the full performance of the
covenants herein contained and have caused this First Amendment to the Agreement to
be executed by setting hereunto their signatures this day of
2006.

WHELAN LAKE BIRD SANCTUARY, INC. CITY OF OCEANSIDE

SANCTUARY /) CITY
BY:%“ >4 BY:

SIGNATURE CITY MANAGER
oy @r€/ | Direcpr, \//0 L Secropn
NAME/TITLE ~ '

ATTEST: CITY CLERK

BY:
SIGNATURE :
NAME/TITLE ~
//4{7,, ASS T
APPROVED AS TO FORM:
CITY ATTORNEY



STATE OF CALIFORNIA )
) SS.
COUNTY OF SAN DIEGO )

On May _/ é . 2006 before me, Kay J. Thornburg, a Notary Public, personally appeared
KNOX BELL personally known to me (or proved to me on the basis of satisfactory evidence) to
be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged
to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

WITNESS my hand and official seal.

Signatureézvj//g< )XZ;M//W%\/ (Seal)
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