ITEM NO. 9

STAFF REPORT CITY OF OCEANSIDE

DATE: September 17, 2008
TO: Chairman and Members, Community Development Commission
FROM: Economic and Community Development Department

SUBJECT: APPROVAL OF A PROFESSIONAL SERVICES AGREEMENT WITH
KEYSER MARSTON ASSOCIATES, INC., OF SAN DIEGO, IN AN
AMOUNT NOT TO EXCEED $160,000 FOR ECONOMIC ANALYSIS
CONSULTANT SERVICES

SYNOPSIS

Staff recommends that the Community Development Commission (Commission)
approve a professional services agreement with Keyser Marston Associates, Inc., in an
amount not to exceed $160,000 for economic analysis consultant services for the
Redevelopment Agency, and authorize the Executive Director to execute the
agreement.

BACKGROUND

Keyser Marston Associates, Inc., provides economic analysis services for various
redevelopment projects including review of leases, Disposition and Development
Agreements, 33433 Reports which are required by state law for projects receiving public
investment, feasibility studies, Environmental Impact Report review, fiscal planning, bond
issues and the Implementation Plan for the Redevelopment Project Area.

ANALYSIS

Keyser Marston Associates, Inc., provides sophisticated analytical services for many
necessary and required projects and reports, has assisted the Redevelopment Agency
for many years and has vast knowledge and experience with various projects within the
Redevelopment Project Area. This request is an extension of work already being
performed by this consultant which is why a Request for Proposal process is not
necessary.

FISCAL IMPACT

This consultant will be paid from the Redevelopment Operating Accounts
(591.304050.5241.58023) in the amount of $50,000 and (591.879594.5241) in the amount
of $100,000. Staff is requesting an appropriation in the amount of $10,000 from the
Housing and Neighborhood Services account (594.3301) to be transferred to the project



-

account (591.304050.5241.58023) for economic analysis services relating to the
Implementation Plan.

INSURANCE REQUIREMENTS

Through the term of the agreement, Keyser Marston Associates, Inc., will maintain the
City’s standard insurance coverage requirements.

COMMISSION OR COMMITTEE REPORT

The Redevelopment Advisory Committee reviewed this item at its September 10, 2008,
meeting and supports the proposed professional services agreement.

CITY ATTORNEY ANALYSIS

The referenced documents have been reviewed by the City Attorney and approved as to
form.

RECOMMENDATION

Staff recommends that the Community Development Commission (Commission)
approve a professional services agreement with Keyser Marston Associates, Inc., in an
amount not to exceed $160,000 for economic analysis consultant services for the
Redevelopment Agency, and authorize the Executive Director to execute the
agreement.

PREPARED BY: SUBMITTED BY:
Jane McVey Peter A. \Nelss
Economic and Communlty Executive Director

Development Director

REVIEWED BY:

Michelle Skaggs Lawrence, Deputy City Manager

Teri Ferro, Financial Services Director é\/
Margery Pierce, Neighborhood Services Director '7”7’7‘1,j

ATTACHMENTS/EXHIBITS:

Professional Services Agreement



CITY OF OCEANSIDE

PROFESSIONAL SERVICES AGREEMENT

THIS AGREEMENT is made and entered into this 17th day of September, 2008,
by and between the CITY OF OCEANSIDE COMMUNITY DEVELOPMENT
COMMISSION, hereinafter designated as the “CDC," and KEYSER MARSTON
ASSOCIATES, INC., hereinafter designated as "CONSULTANT."

RECITALS

A. The CDC desires to obtain professional services from an independent
contractor for assistance with land use and economic analysis consulting services, not to
exceed $160,000.

B. The CDC desires to contract with CONSULTANT as an independent
contractor and CONSULTANT desires to provide services on an as-needed basis to the
CDC when required by the Economic and Community Development Director and/or the
CDC General Counsel.

C. CONSULTANT has demonstrated its competence and professional
qualifications necessary for the satisfactory performance of the services designated
herein by virtue of its experience, training, education and expertise, and performance of
work for the CDC, including that performed under previous contracts.

NOW THEREFORE, THE PARTIES MUTUALLY AGREE AS FOLLOWS:

1. PROFESSIONAL SERVICES PROVIDED BY CONSULTANT. The professional
services to be performed by CONSULTANT shall consist of but not be limited to the
following:

1.1. CONSULTANT agrees to work closely with the Economic and Community
Development Director in performing work in accordance with this Agreement in order to
receive clarification as to the result which the CDC expects to be accomplished by
CONSULTANT. The Economic and Community Development Director shall be the
CDC’'S authorized representative in the interpretation and enforcement of all work
performed in connection with this Agreement. The Economic and Community
Development Director may delegate authority in connection with this Agreement to the
Economic and Community Development Director’'s designees.

1.2. The specific scope of work to be performed by CONSULTANT under this
Agreement shall include, but not be limited to, consult assist and advise the CDC with
respect to marketing, financial and disposition problems, including the financial testing of
land use and development concepts proposed by potential developers; participate in
formal and informal discussions and presentations with potential developers and
community officials; undertake limited evaluation of existing economic feasibility studies
and reuse appraisals; undertake the refinement and expansion of marketing strategy and
tactics to meet new conditions as they develop; advise the CDC when necessary in the
preparation of background information for presentation to developers and key tenants of



the CDC developers; review of environmental impact reports and preparation of
implementation plans and reuse reports as required by State law. The scope of work
shall also include any request by the Economic and Community Development Director, or
designee, by telephone to produce and forward any copies of documents, drawings,
drafts, maps, etc. Any expense for these requests shall be considered "reimbursables”
and shall not exceed $500 annually, unless authorized in writing by the Economic and
Community Development Director or his designee.

1.3. All terms of this Agreement shall apply to all work performed by CONSULTANT
within the scope of work for the CDC during the term of this Agreement.

2. TIMING REQUIREMENTS: Time is of the essence in the performance of work
under this Agreement. CONSULTANT shall respond in the most expedient and
appropriate manner under the circumstances, by email, telephone, fax, hand delivery, or
mail.

CONSULTANT shall be required to submit all requests for extensions of time for
performance in writing to the Economic and Community Development Director no later
than ten calendar days after the start of the condition which purportedly causes the delay,
and no later than the date on which performance is due. The Economic and Community
Development Director shall review all such requests and may recommend granting
reasonable time extensions for delays that are beyond CONSULTANT'S control.

3. CRITERIA AND STANDARDS. All work shall be performed in accordance with
applicable CDC, State and Federal Codes and criteria. In the performance of
professional services, CONSULTANT shall use the degree of care and skill ordinarily
exercised by CONSULTANTS under similar conditions.

4. INDEPENDENT CONTRACTOR: CONSULTANT'S relationship to the
CDC shall be that of an independent contractor. CONSULTANT shall have no authority,
express or implied, to act on behalf of the CDC as an agent, or to bind the CDC to any
obligation whatsoever, unless specifically authorized in writing by the Economic and
Community Development Director. CONSULTANT shall be solely responsible for the
performance of any of its employees or agents under this Agreement.

CONSULTANT shall report to the CDC any and all employees, agents, and
consultants performing work in connection with this project, and all shall be subject to the
approval of the CDC.

5. CITY BUSINESS LICENSE. Prior to the commencement of any work under this
Agreement, the CONSULTANT shall obtain and present a copy of a City of Oceanside
Business License to the Economic and Community Development Director.

6. WORKERS' COMPENSATION. Pursuant to Labor Code Section 1861, the
CDC hereby certifies that the CONSULTANT is aware of the provisions of Section 3700
of the Labor Code which require every employer to be insured against liability for
Workers' Compensation or to undertake self-insurance in accordance with the provisions
of that Code, and the CONSULTANT will comply with such provisions, and provide
certification of such compliance as a part of these Award Documents. The certification
shall be in accordance with Subsections 7.3 through 7.8 of this Agreement.




7. LIABILITY INSURANCE.

7.1. CONSULTANT shall, throughout the duration of this Agreement maintain
comprehensive general liability and property damage insurance, or commercial general
liability insurance, covering all operations of CONSULTANT, its agents and employees,
performed in connection with this Agreement including but not limited to premises and
automobile.

7.2. CONSULTANT shall maintain the following minimum limits:

General Liability
Combined Single Limit Per Occurrence $1,000,000
General Aggregate $2,000,000

Automobile Liability Insurance
Combined Single Limit Per Occurrence $1,000,000

7.3. All insurance companies affording coverage to the CONSULTANT shall be
required to add the City of Oceanside Community Development Commission as
"additional insured" under the insurance policy for all work performed in accordance with
this Agreement. Insurance coverage provided to the Community Development
Commission as additional insured shall be primary insurance and other insurance
maintained by the City of Oceanside, its officers, agents, and employees shall be excess
only and not contributing with insurance provided pursuant to this Section.

7.4 All insurance companies affording coverage to the CONSULTANT pursuant
to this agreement shall be insurance organizations authorized by the Insurance
Commissioner of the State of California to transact business of insurance in the state or
be rated as A-X or higher by A.M. Best.

7.5. All insurance companies affording coverage shall provide thirty (30) day written
notice to the City of Oceanside Community Development Commission should the policy
be canceled before the expiration date. For the purposes of this notice requirement, any
material change in the policy prior to the expiration shall be considered a cancellation.

7.6. CONSULTANT shall provide evidence of compliance with the insurance
requirements listed above by providing a certificate of insurance, in a form satisfactory to
the CDC General Counsel, concurrently with the submittal of this Agreement.

7.7. CONSULTANT shall make best efforts to provide a substitute certificate of
insurance no later than thirty (30) days prior to the policy expiration date. Failure by the
CONSULTANT to provide such a substitution and extend the policy expiration date may
be considered a default'by CONSULTANT and may subject the CONSULTANT to a
suspension or termination of work under the Agreement.

7.8. Maintenance of insurance by the CONSULTANT as specified in this Agreement
shall in no way be interpreted as relieving the CONSULTANT of any responsibility
whatever and the CONSULTANT may carry, at its own expense, such additional
insurance as it deems necessary.



8. PROFESSIONAL ERRORS AND OMISSIONS INSURANCE.

CONSULTANT shall, throughout the duration of this Agreement, maintain
professional errors and omissions insurance for work performed in connection with this
Agreement in the minimum amount of One Million Dollars ($1,000,000).

CONSULTANT shall provide evidence of compliance with these insurance
requirements by providing a Certificate of Insurance.

9. CONSULTANT'S INDEMNIFICATION OF COMMISSION.

CONSULTANT shall indemnify and hold harmless the CDC and its officers,
agents and employees against all claims for damages to persons or property arising out
of the negligent conduct of the CONSULTANT or its employees, agents, subcontractors,
or others in connection with the execution of the work covered by this Agreement, except
only for those claims arising from the sole negligence or sole willful conduct of the CDC its
officers, agents, or employees. CONSULTANT'S indemnification shall include any and all
costs, expenses, attorneys' fees and liability incurred by the CDC, its officers, agents, or
employees in defending against such claims, whether the same proceed to judgment or
not. Further, CONSULTANT at its own expense shall, upon written request by the CDC,
defend any such suit or action brought against the CDC, its officers, agents, or employees
as a result of the allegedly negligent conduct of CONSULTANT.

CONSULTANT'S indemnification of the CDC shall not be limited by any prior or
subsequent declaration by the CONSULTANT.

10. ERRORS AND OMISSIONS. In the event that the Economic and Community
Development Director determines that the CONSULTANT'S negligence, errors, or
omissions in the performance of work under this Agreement has resulted in expense to
the CDC greater than would have resulted if there were no such negligence, errors, or
omissions in the plans or contract specifications, CONSULTANT shall reimburse the CDC
for the additional expenses incurred by the CDC. Nothing herein is intended to limit the
CDC'S rights under Sections 7, 8, or 9.

11. NO CONFLICT OF INTEREST. The CONSULTANT shall not be financially
interested in any other CDC contract for this project. For the limited purposes of
interpreting this section, the CONSULTANT shall be deemed a "city officer or employee”,
and this section shall be interpreted in accordance with Government Code section 1090.
In the event that the CONSULTANT becomes financially interested in any other CDC
contract for this project, that other contract shall be void. The CONSULTANT shall
indemnify and hold harmless the CDC, under Section 11 above, for any claims for
damages resulting from the CONSULTANT'S violation of this Section.

12. OWNERSHIP OF DOCUMENTS. All documents prepared or provided by the
CONSULTANT under this Agreement with the exception of computer models developed
by the CONSULTANT shall be the property of the CDC. The CDC agrees to hold the
CONSULTANT free and harmless from any claim arising from any use, other than the
purpose intended, of the documents prepared or provided by the CONSULTANT.




CONSULTANT may retain a copy of all material produced under this Agreement for the
purpose of documenting participation.

13. COMPENSATION.

13.1  For work performed by CONSULTANT in accordance with this Agreement, the
CDC shall pay CONSULTANT in accordance with the schedule of billing rates set forth
below. No rate changes shall be made during the term of this Agreement without prior
written approval of the Economic and Community Development Director.

CONSULTANT shall be compensated for services rendered under this
Agreement in accordance with the following schedule:

A. Jerry Keyser $ 280/hr
Managing Principal 280.00
Senior Principal 270.00
Principals 250.00
Manager 225.00
Sr. Associates 187.50
Associates 167.50
Senior Analyst 150.00
Analyst 130.00
Technical Staff 95.00
Administrative Staff 80.00

Total compensation for all services and expenses under this Agreement shall not exceed
$160,000.

13.2. CONSULTANT'S accounting records shall be made available to Economic and
Community Development Director, for verification of billings, within a reasonable time of
Economic and Community Development Director's request for inspection.

13.3. CONSULTANT shall submit monthly invoices to the CDC. The CDC shall make
payments to CONSULTANT within thirty (30) days of receipt of invoices, subject to
approval of the Economic and Community Development Director.

13.4. CDC shall reimburse KEYSER MARSTON ASSOCIATES, INC. for:
a. All travel expenses, subsistence, and other out-of pocket expenses
authorized by the CDC in connection with the performance of duties under this

AGREEMENT. Travel expenses to or from the City of Oceanside will not be reimbursable;

b. All travel expenses for attendance at conferences when attendance at
such conferences is requested by the Economic and Community Development Director,

C. Incidental expenses incurred in the course of conducting CDC
business, subject to Economic and Community Development Director's approval,

d. Long distance telephone expenses, taxi fares incurred in the course of



conducting CDC business, subject to the Economic and Community Development
Director's approval,

e. Cost of document production required by the CDC, subject
to the Economic and Community Development Director's approval; and subsistence
expenses, supported by detailed records in the amount of actual cost.

14. DURATION OF AGREEMENT: The time period covered by this Agreement
shall be from July 1, 2008 to June 30, 2009 or until extended by agreement of both
parties.

15. TERMINATION OF AGREEMENT. Either party may terminate this
agreement upon thirty (30) day written notice to the other party.

If any portion of the work is terminated or abandoned by the CDC then the CDC
shall pay CONSULTANT for any work completed up to and including the date of
termination or abandonment of this Agreement, in accordance with Section 13. The CDC
shall be required to compensate CONSULTANT only for work performed in accordance
with the Agreement up to and including the date of termination.

16. ASSIGNMENT AND DELEGATION. This Agreement and any portion thereof
shall not be assigned or transferred, nor shall any of the CONSULTANT'S duties be
delegated, without the express written consent of the CDC. Any attempt to assign or
delegate this Agreement without the express written consent of the CDC shall be void and
of no force or effect. A consent by the CDC to one assignment shall not be deemed to be
a consent to any subsequent assignment. This Agreement shall inure to the benefit of
and be binding upon the parties hereto and their respective successors and assigns.

17. ENTIRE AGREEMENT: This Agreement comprises the entire integrated
understanding between the CDC and CONSULTANT concerning the work to be
performed under this Agreement and supersedes all prior negotiations, representations,
or agreements.

18. INTERPRETATION OF THE AGREEMENT. The interpretation, validity and
enforcement of the Agreement shall be governed by and construed under the laws of the
State of California. The Agreement does not limit any other rights or remedies available
to the CDC.

The CONSULTANT shall be responsible for complying with all Local, State, and
Federal laws whether or not said laws are expressly stated or referred to herein.

Should any provision herein be found or deemed to be invalid, the Agreement
shall be construed as not containing such provision, and all other provisions, which are
otherwise lawful, shall remain in full force and effect, and to this end the provisions of this
Agreement are severable.

19. AGREEMENT MODIFICATION. This Agreement may not be modified orally or
in any manner other than by an agreement in writing signed by the parties hereto.




20. DISPUTE RESOLUTION.

a. Any controversy or claim arising out of or relating to agreement,
or concerning the breach or interpretation thereof, shall be first submitted to mediation,
the cost of which shall be borne equally by the parties.

b. No suit shall be brought to this contract unless all statutory claims
filing requirements have been met.

21. NOTICES. All notices, demands, requests, consents or other communications
which this Agreement contemplates or authorizes, or requires or permits either party to
give to the other, shall be in writing and shall be personally delivered or mailed to the
respective party as follows:

TO CDC: TO CONSULTANT:

Jane McVey

Economic and Community Paul Marra

Development Director Keyser Marston Associates, Inc.
300 N. Coast Highway 1660 Hotel Circle North, Suite 716
Oceanside, CA 92054 San Diego, CA 92108

Either party may change its address by notice to the other party as provided herein.
Communications shall be deemed to have been given and received on the first

to occur of (i) actual receipt at the offices of the party to whom the communication is to be

sent, as designated above, or (ii) three working days following the deposit in the United

States Mail of registered or certified mail, postage prepaid, return receipt requested,

addressed to the offices of the party to whom the communication is to be sent, as

designated above.
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22. SIGNATURES: The individuals executing this Agreement represent and warrant
that they have the right, power, legal capacity and authority to enter into and to execute
this Agreement on behalf of the respective legal entities of the CONSULTANT and the
CDC.

IN WITNESS WHEREOF the parties hereto for themselves, their heirs,
executors, administrators, successors, and assigns do hereby agree to the full
performance of the covenants herein contained and have caused this Professional
Services Agreement to be executed by setting hereunto their signatures this 17th day of
September, 2008.

OCEANSIDE COMMUNITY

KEYSER MARSTON ASSOC., INC. DEVELOPMENT COMMISSION
BY(%LLZ€Z77@%VWK_ BY
Paul C. Marra, Vice President Peter A. Weiss, Executive Director

Approved as to Form:

Mol 708

Gefeyal Counsel

QY- 23374/
Federal Employer I.D. No.

Notary acknowledgements and Proof of Authorization for signatories of CONSULTANT
must be attached.
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State of California
County of San ‘D\eﬂ C
On SQ\?WW! bher q 208 before me, . \@Hﬂﬁce’/ E’Dn'”ﬁ, N‘M’W\/P(ﬂbii(/

Date Here Insert Name #hd Title of the Officed

personally appeared Pﬁu‘ C. Marya

Name(s) of Signer(s)

who proved to me on the basis of satisfactory evidence to
be the person@ whose name(g) is/ayé subscribed to the
within instrument and acknowledged 1o me that
he/sh/thgg executed the same in his/hef/thgir authorized
capacity(lgs) and that by his/hef/théir signature(g) on the
instrument the person(g), or the entity upon behalf of
which the person(g) acted, executed the instrument.

JENNIFER REBECCA BONILLA
Commission # 1739266
Notary Public - Calitornia i

~
2]

IREZP)  son Diego County % | certify under PENALTY OF PERJURY under the laws
1 B2 My Comm. Bxpires Apr 16,2011 of the State of California that the foregoing paragraph is
b ana e n s b et di i true and correct.

WITNESS my hand and officidl seal.

Signature { g ;/jg@ﬂ

Place Notary Seal Above \Wﬁtummary Public
OPTIONAL

Though-the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document

Title or Type of Document:

Document Date: Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name: : Signer's Name:

O individual O Individual

O Corporate Officer — Title(s): {3 Corporate Officer — Title(s):

O Partner — O Limited O General O Partner — O Limited 0O General <o

O Attorney in Fact ;s (O Attorney in Fact 1740 ER™..
O Trustee Top of thumb here O Trustee Top of thumb here
O Guardian or Conservator J Guardian or Conservator

O Other: O Other:

Signer Is Representing: _______ Signer Is Representing:

©2007 Nau:mal Notary Association e 8350 De Soto Ave., P.O.Box 2402 - Chatsworth, CA 91313+ 2402= WWW, NahonalNotary org itemn: #5907 Reorder: Call Toli-Free 1-800-876-6827



	
	
	
	
	
	
	
	
	
	
	
	


