ITEMNO. 4
CITY OF OCEANSIDE

STAFF REPORT

DATE: November 18, 2009
TO: Honorable Mayor and City Councilmembers
FROM: Public Works Department

SUBJECT: GREEN WASTE DIVERSION SERVICE AGREEMENT AND PROPERTY
LEASE AGREEMENT TO PROVIDE GREEN WASTE COMPOSTING
RELATED SERVICES AT EL. CORAZON, AND APPROVE A BUDGET
APPROPRIATION TO FUND THE CITY’S PROPERTY DEVELOPMENT
COST

SYNOPSIS

Staff, the Integrated Waste Commission, and the El Corazon Oversight Committee
recommend that the City Council approve a 15-year Green Waste Diversion Service
Agreement and a 15-year Property Lease Agreement with AgriService, Inc., a California
corporation to provide green waste composting-related services at El Corazon, with total
revenue to the City in the approximate amount of $2,400,000 plus indirect benefits
valued at approximately $2,550,000 over the term of the agreements, authorize the City
Manager to execute the agreement; and approve a budget appropriation in the amount
of $150,000 from the Silica Reclamation fund account to the Silica Reclamation budget
account to fund the City’'s property site development cost.

BACKGROUND

In March of 1995 the City entered into a service agreement with AgriService to build and
operate a composting facility at EI Corazon to process all of the City’s curbside
residential yard waste (“Green Waste”) collected by the City’s solid waste collection
provider. The City’s primary objective when entering into the original agreement was to
use the products produced by composting the Green Waste to assist with erosion
control and soil stabilization and for use as a soil amendment during the reclamation of
the El Corazon site.

Another important benefit was the stabilization of the curbside collection cost to rate
payers for the pickup of Green Waste by reducing the transportation and disposal costs
by composting the Green Waste at El Corazon. Further, by not sending the Green
Waste to a landfill facility, the City has the means to meet the State mandated AB 939
waste reduction goals imposed on municipalities within the State.

AgriService’s operation of the Green Waste compost facility at El Corazon (“El Corazon
Facility”) has been an unqualified success in meeting the above described objectives.
Over 120,000 cubic yards of usable composted material is produced annually at the El



Corazon Facility. Composted material has been used at El Corazon as an integral part
of the reclamation and soil stabilization of the site. The curbside Green Waste
collection rates have been minimally increased as part of the contract with the City’s
solid waste collection provider. The diverted residential yard waste delivered to the El
Corazon Facility accounts for 60 percent of the State of California’'s mandated AB 939
waste reduction goals applicable to the City over the last 14 years.

Implementation of the recently approved El Corazon Specific Plan (“Specific Plan”) will
necessitate the closure of the El Corazon Facility at its current location. However, the
Specific Plan designated a public use site at El Corazon which is intended as an interim
site for the Green Waste composting facility. The planned development of El Corazon
per the Specific Plan will require that the relocated green waste facility have an effective
odor control system. In order to relocate and build a new facility with an effective odor
control system, a longer term commitment was requested by AgriService in order to
make the relocation economically feasible and to amortize the costs involved.

ANALYSIS

The term of the new Green Waste diversion service agreement and lease agreement
with AgriService is fifteen years (“Agreement and Lease”). AgriService is responsible
for constructing the new facility (“New Facility”) with an enhanced odor control system
without any City funding, (but subject to City oversight). The City will provide an
approximate 15-acre finish-graded pad with utilities to the site. AgriService will pay the
City ten percent of all Commercial Gross Revenue generated and received from the
development, operation, management and maintenance of the New Facility plus five
percent of all Product Gross Revenue in excess of $100,000 annually from the sale of
product generated at the New Facility using the incoming Green Waste material.

Additionally, the City will be allowed to deliver to the New Facility for processing, without
payment of fees, up to two thousand tons of City-generated Green Waste per year. City
will also receive up to $125,000 per year-worth of the various compost products
produced at the New Facility, which can be utilized for other City properties and
projects. AgriService will also administer and provide all the various compost products
for the City’'s compost give-away program, available to the residents of the City of
Oceanside at no cost.

The City will recover and reclaim the approximate 15-acre pad in accordance with the
State Mining and Geology Board-approved U. S. Silica (El Corazon) reclamation plan.
The cost will be approximately $150,000 and will be funded from the Silica Reclamation
fund account.

By entering into the Agreement and Lease with AgriService the City will continue to be
in a position to help stabilize the cost of the City’'s Green Waste curbside collection.
Barring any unforeseen circumstances, it is anticipated that the rate charged to the
City's green waste collection rate payers will not be increased other than by
adjustments based on the yearly Consumer Price Index during the term of the



Agreement and Lease. The Green Waste operation will continue to aid the City in
addressing the State-mandated AB 939 waste reduction goals by providing a
mechanism to divert Green Waste that would otherwise be transported to landfill
facilities.

In the event the City is in a position to develop the El Corazon property pursuant to the
Specific Plan prior to the expiration of the fifteen-year term, the City has the right to an
early termination of the Agreement and Lease. In order to exercise its early termination
right, the City will be required to pay AgriService the cost of the agreed-upon
improvements constructed by AgriService amortized over the remaining term of the
Agreement and Lease.

The Green Waste Compost facility is one of two uses contemplated for the site in the El
Corazon Specific Plan. The Specific Plan also contemplates a future Public Safety
Center on the site. Should the City pursue a Public Safety Center, the Green Waste
facility would have to be relocated to a permanent location or the El Corazon Specific
Plan amended to allow both uses on the site.

FISCAL IMPACT

The consideration to be paid to the City for the Agreement and Lease is estimated to be
approximately $160,000 per year. Said estimated amount is based upon receiving ten
percent of all Commercial Gross Revenue generated at the New Facility and five
percent of all Product Gross Revenue (in excess of $100,000) from the sale of product
generated at the New Facility collected by AgriService. The initial estimated $160,000
payment shall be used to repay the Silica Reclamation fund for the money used to
complete the City's site preparation work. Thereafter payments will be deposited into
the Silica Reclamation fund as revenue generated as a result of the site reclamation
until the reclamation is complete, at which point the payments will be deposited into the
General Fund. Over the fifteen-year term, the City could receive in excess of
$2,400,000.

The indirect consideration to the City, by delivering for processing without payment of
fees, up to two thousand tons of City-generated Green Waste per year, together with
receiving up to $125,000 per year-worth of the various compost products produced at
the New Facility is valued at over $170,000 per year. Over the fifteen-year term, the
City could receive additional benefits worth over $2,550,000. Additionally, there is also
the incalculable value of the free compost giveaway program provided by AgriService,
which approximately 800 residents take advantage of each year.

The City site preparation work will require a budget appropriation in the amount of
$150,000 from the Silica Reclamation fund 501.3100.0001 to the 912880500501.5310
Silica Reclamation budget account. Currently the Silica Reclamation fund balance is
approximately $1,000,000.



INSURANCE REQUIREMENTS

The City’'s standard insurance requirements will be met.

COMMISSION OR COMMITTEE REPORT

The Integrated Waste Commission and El Corazon Oversight Committee both endorse
the relocation and continued operation of the green waste facility at EI Corazon.

CITY ATTORNEY’S ANALYSIS

The referenced documents have been reviewed and approved as to form.

RECOMMENDATION

Staff, the Integrated Waste Commission, and the El Corazon Oversight Committee
recommend that the City Council approve a 15-year Green Waste Diversion Service
Agreement and a 15-year Property Lease Agreement with AgriService, Inc., a California
corporation to provide green waste composting-related services at El Corazon, with total
revenue to the City in the approximate amount of $2,400,000 plus indirect benefits
valued at approximately $2,550,000 over the term of the agreements, authorize the City
Manager to execute the agreement; and approve a budget appropriation in the amount
of $150,000 from the Silica Reclamation fund account to the Silica Reclamation budget
account to fund the City's property site development cost.

PREPARED BY: SUBMITTED BY:

Q—ﬁm hlng
P.\Gurley ‘ > Peter A. Weiss
neral Services’Mana City Manager

REVIEWED BY:

Michelle Skaggs Lawrence, Deputy City Manager

Donald L. Hadley, Deputy City Manager ’z
- Joseph Arranaga, Deputy Public Works Director
Douglas E. Eddow, Real Estate Manager — AL

Teri Ferro, Financial Services Director




OPERATING AGREEMENT
BY AND BETWEEN
THE CITY OF OCEANSIDE
AND

AGRISERVICE, INC.

FOR SERVICES TO BE PROVIDED

AT

EL CORAZON

DATED

NOVEMBER 18, 2009
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OPERATING AGREEMENT
FOR
GREEN WASTE FACILITY AT EL CORAZON
OCEANSIDE, CA

THIS OPERATING AGREEMENT, herein after called "Operating Agreement",
dated as of November 18, 2009 is executed between the CITY OF OCEANSIDE, a
municipal corporation, hereinafter called "City", and AGRISERVICE, INC., a California
corporation, hereinafter called "Operator”. Notwithstanding the date set forth above, the
effective date of this Agreement shall be the date the Oceanside City Council approves
the Agreement (“Effective Date”).

RECITALS

WHEREAS, City is the owner of that certain real property commonly known as
the “Green Waste Facility Site at EI Corazon” located in the City of Oceanside, County
of San Diego, State of California (“Green Waste Facility”);

WHEREAS, City is desirous of maintaining reasonable rates for the diversion of
organic yard waste (“Green Waste”) generated within the City of Oceanside and has
promulgated a recycling ordinance with respect thereto;

WHEREAS, Operator is a duly authorized corporation in the State of California in
the business of developing, operating, managing and maintaining Green Waste
composting facilities qualified to accept, process and divert Green Waste;

WHEREAS, City and Operator are desirous of entering into an Operating
Agreement to enable Operator to develop, operate, manage and maintain a Green
Waste composting facility thereon together with related programs and activities;

WHEREAS, City and Lessee are mutually committed to act in good faith to see
that a Green Waste composting facility is developed, operated, managed and
maintained in accordance with the terms and conditions as set forth herein; and

WHEREAS, City and Operator are also desirous of entering into a separate
property lease agreement in conjunction with the operation of the “Green Waste Facility
Site at El Corazon” so that Operator can use a location within the City of Oceanside to
provide the Green Waste related services to the City.

NOW THEREFORE, the parties, in consideration of the terms, conditions,
covenants and provisions contained herein, do mutually agree as follows:
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AGREEMENT

SECTION 1: SERVICES TO BE PROVIDED

1.01 Scope of Work. The services to be provided by Operator under this
Operating Agreement at the Green Waste Facility shall include the furnishing of all
labor, supervision, equipment, materials, supplies, and all other items necessary to
perform the services required. The enumeration of particular items of labor or
equipment shall not relieve Operator of the duty to furnish all other necessary items.
Operator shall accept, process and divert Green Waste generated within the City of
Oceanside in accordance with the City’s recycling ordinances with the goal of achieving
reasonable rates to the ratepayers in the City of Oceanside for the diversion of Green
Waste. The work to be done by Operator shall be accomplished in a thorough and
professional manner so that the City is provided sanitary, reliable, and high-quality
Green Waste diversion at all times.

1.02 Additional Services. Upon City’s request, Operator agrees to assist City
in identifying additional materials suitable for composting and to modify processing
procedures, to increase the quality or recoverability of materials generated by
customers. Operator also may submit unsolicited written proposals to City for any other
services not granted by this Operating Agreement. Granting of any such services shall
be contingent upon City approval and subject to the establishment of an appropriate
rate for such new service.

1.03 Specific Green Waste Acceptance and Diversion Provisions.

a. City Green Waste Tonnage. During the term of the Operating
Agreement Operator shall be prepared and capable of accepting all Green Waste
generated within the City of Oceanside and collected by City’s Solid Waste Contractor
as part of the City’s curbside collection of Green Waste (City Green Waste Tonnage).

b. Acceptance of Non-City Green Waste Tonnage. During the term of
the Operating Agreement Operator shall be allowed to accept non-City Green Waste
Tonnage (Green Waste tonnage that is either generated within the City of Oceanside
that is delivered by anyone other than the City’'s Solid Waste Contractor and/or City of
Oceanside personnel or Green Waste tonnage generated outside of the City of
Oceanside) provided the follow conditions are met:

i Operator can accept and process all of the City Green Waste
Tonnage.

ii. Operator shall give priority to accepting Green Waste generated
within the City of Oceanside.

1.04 Days and Hours of Operation. Operator shall accept deliveries on all
days that City’s Solid Waste Contractor conducts residential curbside Green Waste
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collection. Operator may accept deliveries of Green Waste from 7:30 AM to 5:00 PM,
Monday through Friday and from 8:00 AM to 4:00 PM on Saturday of each week. All
times and drop-off days for operations and grinding are subject to approval by
appropriate local, state and federal permitting regulatory agencies.

1.05 Operating Conditions.

a. Noise. All Green Waste collection operations shall be conducted as
quietly as possible and shall conform to applicable federal, state, county and local noise
level regulations. City may conduct random checks of noise emission levels to ensure

such compliance. Operator will promptly resolve any complaints of noise to the
satisfaction of City.

b. Minimization of Spills. Operator shall use due care to prevent Green
Waste and related materials from being scattered during processing.

c. Clean-Up. Operator shall be responsible for cleaning any Green Waste
spills at the El Corazon Site, which are caused by delivery of Green Waste or the
removal of compost. Operator shall address instances of repeated spillage not caused
by Operator, directly with the customer responsible and shall report such instances to
City. City shall attempt to rectify such situations with the customer if Operator has
previously attempted to do so without success. City may authorize Operator to charge
an additional service fee for instances of repeated spillage.

d. Contaminated Green Waste. Operator shall refuse to accept Green
Waste loads which are contaminated with municipal solid waste or contain any
hazardous waste. In the event Operator inadvertently accepts contaminated loads,
Operator may charge said customer a surcharge to pay for the disposal of the
contaminants. The surcharge shall be subject to review and appeal by the City in its
sole and absolute discretion.

e. Fuel, Oil and Other Vehicle Fluid Spills. Operator shall be responsible
for immediately cleaning-up all fuel, oil or other vehicle fluid spills and must notify City,
City Fire Department and appropriate county and state authorities immediately following
each such spill. Costs incurred by City in responding to such spills as well as repair for

damages caused by fuel, oil, or other vehicle fluid spills shall be at Operator’s sole cost
and expense.

1.06 Identification, Separation and Disposal of Unacceptable Waste.

a. Unacceptable Waste. If Operator determines that waste material
delivered to the Green Waste Facility is municipal solid waste, hazardous waste,
medical or infectious waste, or other waste (“Unacceptable Waste”) presents a hazard

to Operator or its employees, Operator shall have the right to refuse Unacceptable
Waste.
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b. Unacceptable Waste Identification. Operator is to file with City within
one hundred eighty (180) days of the effective date of this Operating Agreement, a plan
for identifying, separating, containing and if necessary disposing of such Unacceptable
Waste delivered to the Green Waste Facility. The City, in its sole and absolute
discretion, reserves the right to approve or disapprove of the Unacceptable Waste
Identification Plan. Operator agrees to modify the plan as reasonably requested by

City.

c. Unacceptable Waste Disposal Responsibility. If Unacceptable Waste
is inadvertently accepted by Operator and the delivering party cannot be identified or
fails to remove the Unacceptable Waste after being requested to do so, Operator shall
arrange for its proper disposal at no cost or expense to City. Operator shall make a
good faith effort to recover the cost of proper disposal for the delivering party, and the
cost of such effort, as well as the cost of disposal shall be chargeable to the delivering
party. If the delivering party cannot be identified or fails to pay such cost, Operator shall
absorb the cost of the disposal. Operator shall report any such disposal cost to City in
writing within forty-eight (48) hours of the date incurred.

1.07 Vehicles, Equipment and Personnel.

a. Vehicles and Equipment. Operator shall provide vehicles and
equipment sufficient in number and capacity to efficiently perform the scope of work
required by this Operating Agreement. Operator agrees to maintain each piece of
equipment used in the performance of this Operating Agreement in good order and
repair. Operator shall arrange to store all vehicles and other equipment in safe and

secure location(s) in accordance with the City of Oceanside’s applicable zoning
ordinances.

b. Personnel. Operator shall employ such qualified personnel as may be
necessary to provide the services required by this Operating Agreement in a safe and
efficient manner. Operator shall provide suitable operational and safety training for all
of its employees who maintain, utilize, or operate vehicles and/or equipment.

1.08. Discretionary Review of Performance and Quality of Service. At
City’s sole discretion, with sixty (60) days written notice to Operator, City may conduct a
public hearing at which Operator shall be present and shall participate, to review
Operator’'s performance and quality of service and to provide for technological and
regulatory changes. Within thirty (30) days after the conclusion of the public hearing,
City shall issue a report with respect to the adequacy of performance and quality of
service. If any non-compliance with the Operating Agreement is found, City may direct
Operator to correct the inadequacies in accordance with the terms of this Operating
Agreement.

1.09 Green Waste Facility and Property Lease Agreement. The services to
be provided under this Operating Agreement shall be at the Green Waste Facility and
shall be in conjunction with the fulfillment of the Property Lease Agreement between the
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City and Operator (“Lease Agreement”) so that Operator can provide Green Waste
related services to the City. A copy of the Lease Agreement is attached as Exhibit “A”
and is incorporated herein by this reference. As additional consideration for the use of
the Green Waste Facility, Operator agrees to satisfy the terms and conditions of the
Lease Agreement. Failure by Operator to perform pursuant to the terms and conditions
of the Lease Agreement shall be deemed a default under this Operating Agreement.

1.10 Related Discretionary Actions. As a condition to this Agreement and
prior to the commencement of the services as set forth in this Agreement, Operator
shall be required to obtain a City business license, a conditional use permit and any
other required discretionary and environmental permits in accordance with Section 6.13.

By entering into this Agreement with Operator, the City is not obligating itself as a
regulatory body or to any other governmental agent, board, commission, or agency with
regard to any other discretionary action relating to development or operation of the
Green Waste Facility or as to the services to be performed under this Agreement.
Discretionary action includes, but is not limited to rezoning, variances, conditional use
permits, environmental clearances or any other governmental agency approvals which
may be required for the development and operation of the Green Waste Facility.

1.11 Inspection by City. City shall have the right to observe and review
Operator’s services and to enter the Green Waste Facility to inspect operations, without
notice, during normal business hours.

1.12 City’s Right to Change Scope of Work. City may require changes in
existing services or require new services and Operator shall comply, provided that if
such changes result in increased costs to Operator, Operator shall be compensated for
any such services for a fee to be agreed upon by City and Operator. City may also
require a reduction or deletion in existing services provided by Operator.

a. Unamortized Cost Reimbursement. If a reduction or deletion in services
that is required by the City renders Operator unable to pay for capital items initially
acquired to perform the services required by this Operating Agreement, City shall pay to
Operator, the unamortized portion of the cost of the capital items used by Operator in
connection with performing or preparing to perform the reduced or deleted service that
has been effected. The list of the initially acquired capital items and the schedule of
values is set forth on Exhibit “B” attached hereto and incorporated herein by this
reference. All amortization shall be done on a straight line depreciation basis in
accordance with Generally Accepted Accounting Principles.

SECTION 2: TERM

2.01 Commencement. The term of this Agreement shall be for a period of
fifteen (15) years. The term shall commence upon the Commencement Date as set
forth in the Lease Agreement. This Agreement shall expire at the end of the time period
provided herein (“Agreement Expiration Date”) unless sooner terminated pursuant to the
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terms of this Operating Agreement and/or Lease Agreement.

2.02 Agreement Transition Extension. If City elects not to renew this
Operating Agreement at the end of the term, City may require Operator, by giving one
hundred eighty (180) days written notice, to provide continued service under the terms
of this Operating Agreement for up to one hundred eighty (180) days following the end
of the term. The purpose of this extension provision is to ensure uninterrupted service
to City in the event of a transition to a successor Operator or on-going new contract

negotiations with present Operator which have not concluded by the end of the contract
term.

2.03 Waiver of Renewal Statute. Public Resources Code Section 49520
states: “If a local agency has authorized, by franchise, contract, license, or permit, a
solid waste enterprise to provide solid waste handling services and those services have
been provided for more than three previous years, the solid waste enterprise may
continue to provide those services up to five years after mailed notification to the solid
waste enterprise by the local agency having jurisdiction that exclusive solid waste
handling services are to be provided or authorized, unless the solid waste enterprise
has an exclusive franchise or contract.”

Operator hereby knowingly and specifically waives any and all rights it may have
as a result of Section 49520 or any subsequent statute granting the same or similar
rights. Operator agrees that its rights to provide any of the services specified in this
Operating Agreement shall be governed solely by the provisions of this Operating
Agreement, and any of its rights to provide such services shall terminate upon
termination of this Operating Agreement.

SECTION 3: CONSIDERATION AND SERVICE RATES

3.01 Operating Agreement Fee. For so long as the City and Operator
maintain the Lease Agreement in full effect, the Operating Agreement fee payable to
Operator pursuant to the work to be performed under this Operating Agreement shall be
One and No/100 Dollars ($1.00) per year.

3.02 Service Rates. Operator shall perform the responsibilities and duties

described in this Operating Agreement at service rates (“Tip Fees”) as hereinafter
determined.

a. City Green Waste Tonnage. With respect to Tip Fees the intent of this
Operating Agreement is to provide service at the lowest possible cost to the ratepayers
of the City of Oceanside consistent with the terms and conditions of this Operating
Agreement. The Tip Fees for City Green Waste Tonnage shall be as follows:

i. The initial Tip Fees charged by Operator for City Green Waste
Tonnage shall be Twenty-Four and 64/100 Dollars ($24.64) per ton;
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ii. After the first full year of the term of the Operating Agreement,
Operator may request an annual Tip Fees rate adjustment, which, if requested,
shall become effective the following July 1 of each year of the term of the
Operating Agreement. The annual Tip Fees rate adjustment shall be equal to
One Hundred Percent (100%) of the annual percentage change in the San Diego
All-Urban Consumers, Consumer Price Index for the last full calendar year prior
to the annual anniversary of the Effective Date;

iii.  Starting with the fifth (5™) anniversary of the Effective Date of the
Operating Agreement and every five (5) years thereafter throughout the term of
this Operating Agreement, the Tip Fees may be further adjusted to maintain the
difference (as a percentage) between the initial Tip Fees and the initial average
of similar tip fees of other comparable Green Waste facilities in the Southern
California area.

For example: If the initial average tip fees in Southern California is $30.00
per ton, and the initial tip fee in the City of Oceanside is $24.00 per ton,
the differential is $6.00 per ton or 20% less. If the average tip fees in
Southern California increases to $35.00 per ton after five (5) years the tip
fee in the City of Oceanside can be increased to $28.00 per ton or 20%
less.

b. City Personnel Green Waste Tonnage. With respect to Tip Fees for
Green Waste Tonnage delivered by City personnel, the City shall be allowed to deliver
to the Green Waste Facility for processing, without payment of Tip Fees, up to Two
Thousand (2,000) tons of Green Waste per year. Thereafter, the City shall be required
to pay the applicable City Green Waste Tonnage Tip Fees.

c. Non-City Green Waste Tonnage. The Operator, in its sole and absolute
discretion, shall be permitted to establish the Tip Fees it will charge for Non-City Green
Waste Tonnage.

3.03 Product Sales. The Operator, in its sole and absolute discretion, shall
establish the wholesale and retail sales price of its various compost products that are
produced from the Green Waste Tonnage that is accepted and processed at the Green
Waste Facility.

a. Product Sales Offset. As consideration, notwithstanding anything herein
to the contrary, Operator shall make available to the City One Hundred Twenty-Five
Thousand and No/100 Dollars ($125,000.00) per year worth of the various compost
products, provided said prices allocated to the various compost products picked up by
the City are at a price equal to or less than the one hundred (100) yard bulk price for a
particular product established by Operator as adjusted from time to time (“Established
Price”). Thereafter, the City shall be charged a discounted rate of fifteen percent (15%)
below the one hundred (100) yard bulk rate for said particular product.
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i. After the first full year of the term of the Operating Agreement,
Operator may request an annual rate adjustment of the One Hundred Twenty-
Five Thousand and No/100 Dollar ($125,000.00) amount, which shall become
effective the following July 1 of each year of the term of the Operating
Agreement. The annual adjustment shall be equal to one hundred percent
(100%) of the annual percentage change in the San Diego All-Urban Consumers,
Consumer Price Index for the last full calendar year prior to the annual
anniversary of the Effective Date or by an amount equal to One Hundred Percent
(100%) of the largest increase to any of the similar one hundred (100) yard bulk
rates of other comparable Green Waste facilities in the Southern California area.

For example: If the “Forest Mulch” 100 yard bulk rate is $30.00 per yard
when the Operating Agreement started and it escalates to $31.50 (i.e. a
5% increase) during the first year, the $125,000.00 will escalate 5% at
Operating Agreement Anniversary Date to $131,250.00.

b. City of Oceanside Resident Compost Program. As further
consideration, Operator shall administer and provide all the various compost products
needed for the City’s compost give-away program, available to the residents of the City
of Oceanside.

3.04 Utilities. Operator agrees to order, obtain and pay for all utilities (e.g.
electricity, water and sewer services), telephone and refuse collection to and for the
Premises in connection with the development, occupation, operation, management and
maintenance of the Premises.

3.05 Delinquent Payments. If Operator fails to pay any amount when due,
Operator will pay in addition to the unpaid amount, five percent (6%) of the delinquent
payment. If said amount is still unpaid at the end of fifteen (15) days, Operator shall pay
an additional five percent (5%) [being a total of ten percent (10%)] which is hereby
mutually agreed by the parties to be appropriate to compensate City for loss resulting
from delinquency, including lost interest, opportunities, legal costs, and the cost of
servicing the delinquent account. Acceptance of late charges and any portion of the
late payment by City shall in no event constitute a waiver by City of Operator default
with respect to late payment, nor prevent City from exercising any of the other rights
and remedies granted in this Operating Agreement.

3.06 Operator Services Accounting. Operator shall be responsible for directly
billing all its customers utilizing the services provided by Operator and for collecting all
accounts associated with its customers. Operator shall also be responsible for
collecting any related delinquent payments from its customers and shall bear all losses
and expenses related to such collection.
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SECTION 4: REPORTING

4.01 Monthly Reports and Statements. Operator shall keep monthly
records of the total Green Waste Tonnage delivered to the Premises according to the
following service categories and shall provide a copy of these reports to the City within
fifteen (15) days after the end of each month during the term of the Operating
Agreement:

a. Green Waste Tonnage delivered by City’s Solid Waste Contractor.

b. Green Waste Tonnage delivered by private citizens residing in and
businesses with their principal address in the City of Oceanside.

c. Green Waste Tonnage delivered by other cities’ contractor(s).

d. Green Waste Tonnage delivered by private individuals and businesses
from outside of the City of Oceanside.

e. Product sales by category, amount sold and gross dollar amount.

f Compost giveaway participation by number of residents.

All reports required under this section shall contain statements which shall separate
cost and revenues directly associated with each of the different service categories.
Operator may, subject to approval by the City, provide Green Waste Tonnage
generation estimates for those services which cannot be readily segregated from one
another. Green Waste Tonnage generation estimates shall include a methodology
acceptable to the City, which is used to assign Green Waste Tonnage and service
levels to each category above.

4.02 Annual Financial Reports. Operator shall submit annual financial
statements, including but not limited to, a current balance sheet, income and expense
statement, billing statements, related consolidated statement of operations and other
reports prescribed by the City. City’s rights in this matter shall be limited to the
Operating Agreement with the City and shall not extend to Operator's business
unrelated to this Operating Agreement. All such statements and reports shall be for
calendar year periods (i.e. January 1% through December 31%) or such partial year as
applicable. Such statements and reports shall be due to City within sixty (60) days of
the end of any calendar year during the term of the Operating Agreement. All reports
and statements shall contain separate cost and revenues directly associated with City’s
Green Waste Tonnage from those associated with all Non-City Green Waste Tonnage.

4.03 Other Reports. Operator shall provide additional reports as may be
reasonably requested by City in order to comply with all federal, state, regional and
county solid waste, green waste and/or recyclable material reporting requirements.
Further, Operator shall provide such additional reports as reasonably requested by City.

4.04 |Inspection of Records. Operator shall maintain accurate financial books
and records for the operation of its business provided at, or from, the Premises. Said
books and records shall be maintained in accordance with normal business standards
and good accounting practice. Operator agrees to make any and all records and
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accounts available to City for inspection at all reasonable times, so that City can
determine Operator's compliance with this Operating Agreement. These records and
accounts will be made available by Operator at the Premises or City's offices and will be
complete and accurate showing all income and receipts from Operator's use of the
Premises. Operator's failure to keep and maintain such records and make them
available for inspection by City is a default of this Operating Agreement. These records
include but are not limited to generally accepted business books, documents, and
records. Operator shall maintain all such books, records and accounts for the term of
this Operating Agreement. This provision shall survive the expiration or sooner
termination of this Operating Agreement. :

4.05 Auditing of Financial Information. All financial reports and statements
provided by Operator may be audited and certified by an independent certified public
accounting firm selected by City. City, in its sole discretion shall determine the scope of
the audit. The cost of the audit shall be borne by the City unless the audit shows a
discrepancy of ten percent (10%) or greater between the financial information provided
by Operator and what is found by the audit. In such instance, Operator shall reimburse
the City the total cost of the audit.

4.06 Confidentiality of Financial Information. Operatar's financial reports
and statements constitute highly confidential, proprietary information and assets of
Operator and disclosure thereof to members of the public would result in unfair
competitive disadvantages to Operator. City agrees to hold all such financial reports
and statements provided by Operator as confidential unless required to be disclosed
pursuant to statute or court order. City agrees to require any person or entity reviewing
such financial reports and statements to agree, in writing, to the foregoing before having
access to such information. If City is required to produce such information, City shall
immediately notify Operator so that Operator shall have the opportunity to oppose such
order. Operator agrees to pay for any and all expense incurred by City, including
without limitation, attorney’s fees of City or of the prevailing party, relating to a challenge
of refusal to provide such information under this provision.

SECTION 5: INSURANCE RISKS/SECURITY

5.01 Indemnity. Operator shall indemnify and hold harmless the City and its
officers, agents and employees against all claims for damages to persons or property
arising out of the conduct of the Operator or its employees, agents, or others in
connection with its use and occupation of the Green Waste Facility under the Operating
Agreement, except only for those claims arising from the sole negligence or sole willful
conduct of the City, its officers, agents, or employees. Operator's indemnification shall
include any and all costs, expenses, attorneys' fees and liability incurred by the City, its
officers, agents, or employees in defending against such claims, whether the same
proceed to judgment or not. Further, Operator at its own expense shall, upon written
request by the City, defend any such suit or action brought against the City, its officers,
agents, or employees.
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5.02 Hazardous Substance Indemnification. Operator shall also indemnify
and hold harmless the City and its officers, agents and employees against all claims for
damages to persons or property arising from or attributable to any spills or other events
occurring during storage, and processing activities, and/or repair, clean-up of
detoxification, or preparation and implementation of any removal, remediation,
response, closure or other plan (regardless of whether undertaken due to governmental
action) concerning any hazardous substance or hazardous, medical or infectious waste.
The foregoing indemnity is intended to operate as an agreement pursuant to Section
107(e) of the Comprehensive Environmental Response, Compensation and Liability Act.
“‘CERCA”, 42 U.S.C. Section 9607(e) and the California Health and Safety Code
Section 25364, to insure, protect, hold harmless and indemnify City from liability. This
Section shall survive the termination or this Operating Agreement. Operator's
indemnification shall include any and all costs, expenses, attorneys' fees and liability
incurred by the City, its officers, agents, or employees in defending against such claims,
whether the same proceed to judgment or not. Further, Operator at its own expense
shall, upon written request by the City, defend any such suit or action brought against
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