ITEM NO. ¢4

STAFF REPORT CITY OF OCEANSIDE

DATE: November 3, 2010
TO: Honorable Mayor and City Councilmembers
FROM: Public Works Department

SUBJECT: APPROVAL OF THE AMENDED AND RESTATED PROFESSIONAL
SERVICES AGREEMENT RENEWAL FOR THE RECLAMATION OF A
PORTION OF EL CORAZON

SYNOPSIS

Staff recommends that the City Council approve the amended and restated Professional
Service Agreement with JMM Diversified, Inc. dba Moody’s Excavating of Bonsall,
California, to continue to operate a clean-fill material processing site at El Corazon for a
fifteen-year term in support of the El Corazon reclamation plan and authorization for the
City Manager to execute the agreement.

BACKGROUND

The City is responsible for the implementation of the State-required reclamation plan to
restore the El Corazon site to a safe and stable condition. One of the specific tasks of
the reclamation plan is the elimination of the approximately 51-acre mine tailings pond
area in the northeast area of the El Corazon site by filling it with environmentally safe
material.

In November 1997 the Council approved an agreement with Moody’s to furnish all labor,
equipment, materials, tools, services and special skills required to implement that
portion of the reclamation plan concerning the 51-acre mine tailings pond. Moody’s
operation of the clean-fill facility at EI Corazon (“El Corazon Facility”) has been an
unqualified success. Approximately half of the required 1,500,000 cubic yards of
material necessary to achieve the plan’s goal of filling and capping the impoundment
area has been placed in the pond area. This diverted material delivered to the El
Corazon Facility accounts for over 40 percent of the State of California’s mandated AB
939 waste reduction goals applicable to the City over the last 12 years. Additionally,
each year the City dumps about 100,000 cubic yards of acceptable material at the site
and uses about 50,000 cubic yards of products produced from the diverted material for
various projects throughout the City.

Implementation of the El Corazon Specific Plan (“Specific Plan”) will necessitate the
closure of the El Corazon Facility at some point. In its current condition, the tailings
pond is not suitable for any recreational or building uses. At the current rate of fill the
pond will be filled and capped in 12-15 years.



ANALYSIS

The term of the amended and restated Professional Service Agreement with Moody’s is
fifteen years (“Professional Services Agreement”). Moody’s will continue to allow the
public to dispose of environmentally acceptable fill material for a disposal fee and
will perform extensive earth-moving operations in the area surrounding the pond to
achieve the plan’s goal of filling and capping the pond. Acceptable material is defined
as concrete with rebar cut flush, asphalt, rock, clean fill dirt and other environmentally
acceptable material. Unacceptable material is any hazardous waste, metal, exposed
rebar, organic material and municipal solid waste. Moody’s will place small-sized
material directly into the fill area; larger material is crushed into alternate products such
as Class Il or miscellaneous base as defined in the Standard Specifications for Public
Works Construction (Greenbook.) and may be sold or placed as fill material. Moody’s is
responsible for all cost associated with the operation of the El Corazon Facility and the
cost to recover the site in accordance with the State Mining and Geology Board-
approved U. S. Silica (El Corazon) reclamation plan.

Moody’s will pay the City fifteen percent of all Disposal Fee Revenue generated and
received from the development, operation, management and maintenance of the El
Corazon Facility plus five percent of all Product Gross Revenue in excess of $125,000
annually from the sale of product generated at the El Corazon Facility using the
incoming diverted material. The City will also be allowed to deliver to the El Corazon
Facility for processing, without payment of fees, up to two thousand cubic yards of City-
generated acceptable material per year. City will also receive up to $125,000 per year-
worth of the various products produced at the ElI Corazon Facility, which can be utilized
for other City properties and projects.

Additionally, Moody’s will provide up to $150,000 per year of earthwork in lieu of rental
payments or direct charge, at the City’s direction, aboard the portions of El Corazon
owned and controlled by the City. The cost of the earthwork is set at 95¢ per cubic yard
for unclassified excavation; $1.10 per cubic yard for overexcavation and recompaction;
50¢ per cubic yard for material loading; and 10¢ per square foot clearing and grubbing.

Moody’s is the single largest contributor to the City’s waste diversion rate currently
accounting for 40 percent of the total. In the event the EI Corazon property is
developed pursuant to the Specific Plan prior to the expiration of the fifteen-year term,
the City has the right to relocate the clean-fill material processing site or exercise an
early termination clause in the Professional Services Agreement. In order to exercise its
early termination right, the City will be required to pay Moody’s the depreciated value of
the agreed-upon site improvements and heavy equipment over the remaining term of
the Professional Services Agreement. The initial value of the improvements and heavy
equipment is approximately $1,500,000.



FISCAL IMPACT

The rent to be paid to the City during the first year of the Professional Services
Agreement is estimated to be approximately $260,000 and will be deposited to the El
Corazon Reclamation account 912880500501.4351.0012. Said estimated amount is
based upon receiving fifteen percent of all Disposal Fee Revenue plus five percent of all
Product Gross Revenue in excess of $125,000 from the sale of product generated at
the EI Corazon Facility. The indirect consideration to the City is the free dumping of up
to two thousand cubic yards of City-generated acceptable material per year, receiving
up to $125,000 per year-worth of the various products produced at the El Corazon
Facility, and the earthwork cost savings. The total indirect consideration is valued at
over $200,000 per year. ~

Over the fifteen-year term, the City could receive in excess of $3,900,000 in rent
payments and additional benefits worth over $3,000,000 for a total compensation of
over $6,900,000.

INSURANCE REQUIREMENTS

The City’s standard insurance requirements will be met.

COMMISSION OR COMMITTEE REPORT

Although the EI Corazon Oversight Committee has not specifically reviewed this
document they have consistently endorsed the continued operation of the clean-fill
material processing site at El Corazon.

CITY ATTORNEY’S ANALYSIS

The referenced documents have been reviewed by the City Attorney and approved as
to form.



RECOMMENDATION

Staff recommends that the City Council approve the amended and restated Professional
Service Agreement with JMM Diversified, Inc. dba Moody’s Excavating of Bonsall,
California, to continue to operate a clean-fill material processing site at El Corazon for a
fifteen-year term in support of the El Corazon reclamation plan and authorization for the
City Manager to execute the agreement.

PREPARE BY SUBMITTED BY:

\Ga“g]y rley (M; Peter A. Weiss
eralN\gervices\Wanager City Manager

REVIEWED BY:

Michelle Skaggs Lawrence, Deputy City Manager
Donald L. Hadley, Deputy City Manager
Teri Ferro, Financial Services Director

Joseph Arranaga, Deputy Public Works Director

Douglas E. Eddow, Real Estate Manager



AMENDED AND RESTATED
PROFESSIONAL SERVICES AGREEMENT
BY AND BETWEEN
THE CITY OF OCEANSIDE
AND
JMM DIVERSIFIED, INC.

DBA MOODY’S EXCAVATING

FOR SERVICES TO BE PROVIDED
AT

EL CORAZON

DATED

NOVEMBER 3, 2010

Moody’s 2010 Service Agreement (1)



AMENDED AND RESTATED
PROFESSIONAL SERVICES AGREEMENT
FOR
ASPHALT AND CONCRETE RECYCLING AND DISPOSAL SITE
AT EL CORAZON
OCEANSIDE, CA

This AMENDED AND RESTATED PROFESSIONAL SERVICES AGREEMENT, herein
after called "Service Agreement”, dated as of November 3, 2010 for identification
purposes is executed between the CITY OF OCEANSIDE, a municipal corporation,
hereinafter called "City", and JMM Diversified, Inc. dba Moody’s Excavating, a California
corporation, hereinafter called "Operator”. Notwithstanding the date set forth above, the
effective date of this Agreement shall be the date the Oceanside City Council approves
the Agreement (“Effective Date”).

RECITALS

WHEREAS, City is the owner of that certain real property which is a former silica
sand mind commonly known as “El Corazon” located in the City of Oceanside, County
of San Diego, State of California; and

WHEREAS, City as owner of “El Corazon” is responsible for implementing the
State of California Department of Conservation, Mine Reclamation Plan for “El
Corazon”; and

WHEREAS, Operator is a duly authorized corporation in the State of California in
the business of developing, operating, managing and maintaining asphalt and concrete
recycling and disposal sites and is qualified to accept, process and divert asphalt and
concrete as necessary to support the City's reclamation plan; and

WHEREAS, City is desirous of maintaining an asphalt and concrete recycling
and disposal site within the City of Oceanside; and

WHEREAS, City and Operator entered into a Professional Services Agreement
on June 15, 2005 to enable Operator to develop, operate, manage and maintain an
asphalt and concrete recycling and disposal site thereon together with related programs
and activities; and

WHEREAS, City and Operator are agreeable to numerous amendments to the
approved Professional Services Agreement which are easier to understand and
administer through an amended and restated Professional Services Agreement; and

WHEREAS, City and Operator are mutually committed to act in good faith to see
that an asphalt and concrete recycling and disposal site is developed, operated,
managed and maintained in accordance with the terms and conditions as set forth
herein.
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NOW THEREFORE, the parties, in consideration of the terms, conditions,
covenants and provisions contained herein, do mutually agree as follows:

AGREEMENT
SECTION 1: SERVICES TO BE PROVIDED

1.01 Recycling and Disposal Site. The primary intent of this Service
Agreement is to cause the implementation of the City of Oceanside’s El Corazon
reclamation plan for the 51.11acre impoundment area site at El Corazon that constitutes
the Recycling and Disposal Site; which is more particularly described and depicted in
Exhibits “A” and “B” attached hereto and by this reference made a part of this Service
Agreement. Said real property is hereinafter called the "Recycling and Disposal Site."

1.02 Use of Site and Scope of Work. The Operator shall allow the public to
dispose of acceptable environmentally suitable fill material at the Recycling and
Disposal Site for a disposal fee. Operator shall process on site any and all materials
Operator accepts into usable alternate products as defined by the latest edition of
Standard Specifications for Public Works Construction, including all supplements, as
written and promulgated by the Joint Cooperative Committee of the Southern California
Chapter of the American Public Works Association and the Southern California District of
the Associated General Contractors of California (Greenbook). Operator shall furnish all
labor, equipment, materials, tools, services and special skills required to perform the scope
of work.

1.03 Acceptable Material. Fill material accepted at the Recycling and
Disposal Site includes concrete with rebar cut flush, asphalt, rock, clean fill dirt and
other environmentally acceptable material suitable for processing into alternate products
as defined in the Greenbook.

1.04 Unacceptable Material. Hazardous waste, metal, exposed rebar, organic
material, municipal solid waste, and any other material not suitable for processing into
untreated base material as defined in the Greenbook shall not be accepted at the
Recycling and Disposal Site.

1.05 Additional Services. Upon City’s request, Operator agrees to assist City
in identifying additional materials suitable for processing or to modify processing
procedures to increase the quality or recoverability of materials generated by customers.
Operator also may submit unsolicited written proposals to City for any other services not
granted by this Service Agreement. Granting of any such services shall be contingent
upon City approval and subject to the establishment of an appropriate rate for such new
service.
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1.06 Operating Conditions.

a. Noise. All operations shall be conducted as quietly as possible and shall
conform to applicable federal, state, county and local noise level regulations. Various
departments within the County of San Diego and the State of California may conduct
random checks of noise emission levels to ensure such compliance. Operator will
promptly resolve any complaints of noise to the satisfaction of the monitoring agency.

b. Clean-Up. Operator shall be responsible for cleaning any material spills
at the El Corazon Site that are caused by delivery of materials or the removal of
products. Operator shall address instances of repeated spillage not caused by
Operator, directly with the customer responsible and shall report such instances to City.
City shall attempt to rectify such situations with the customer if Operator has previously
attempted to do so without success. City may authorize Operator to charge an
additional service fee for instances of repeated spillage.

C. Fuel, Oil and Other Vehicle Fluid Spills. Operator shall be responsible
for immediately cleaning-up all fuel, oil or other vehicle fluid spills and must notify City,
City Fire Department and all appropriate county and state authorities immediately
following each such spill. Costs incurred by City in responding to such spills as well as
repair for damages caused by fuel, oil, or other vehicle fluid spills shall be Operator’s
sole responsibility.

1.07 Identification and Disposal of Unacceptable Material.

a. Unacceptable Material. If Operator determines that material delivered to
the site is Unacceptable Material as defined in §1.04 above or contains medical or
infectious waste, or other undefined material that may present a hazard to Operator or
its employees, Operator shall have the right to refuse such loads.

b. Unacceptable Material Disposal Responsibility. If Unacceptable
Material is inadvertently accepted by Operator and the delivering party cannot be
identified or fails to remove the Unacceptable Material after being requested to do so,
Operator shall arrange for its proper disposal at no cost or expense to City. Operator
shall make a good faith effort to recover the cost of proper disposal from the delivering
party, and the cost of such effort, as well as the cost of disposal shall be chargeable to
the delivering party. If the delivering party cannot be identified or fails to pay such cost,
Operator shall absorb the cost of the disposal. Operator shall report any such disposal
cost to City in writing within forty-eight (48) hours of the date incurred.

1.08 Vehicles, Eqguipment and Personnel.

a. Vehicles and Equipment. Operator shall provide vehicles and
equipment sufficient in number and capacity to efficiently perform the scope of work
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required by this Service Agreement. Operator agrees to maintain each piece of
equipment used in the performance of this Service Agreement in good order and repair.
Operator shall arrange to store all vehicles and other equipment in safe and secure
location(s) in accordance with the City of Oceanside’s applicable zoning ordinances.

b. Personnel. Operator shall employ such qualified personnel as may be
necessary to provide the services required by this Service Agreement in a safe and
efficient manner. Operator shall provide suitable operational and safety training for all
of its employees who maintain, utilize, or operate vehicles and/or equipment.

1.09 Related Discretionary Actions. The development and operation of the
Recycling and Disposal Site is to support the California Department of Conservation,
Mine Reclamation Plan for “El Corazon”. As of the date of this Service Agreement the
City has completed all the discretionary actions necessary to operate the Recycling and
Disposal Site as part of the El Corazon Reclamation Plan. However, as a condition to
this Service Agreement and prior to the commencement of the services as set forth in
this Service Agreement, Operator shall be required to obtain a City business license
and shall possess all other licenses and permits required for the performance of the
work required by this Service Agreement.

By entering into this Service Agreement with Operator, the City is not obligating itself as
a regulatory body or to any other governmental agent, board, commission, or agency
with regard to any other discretionary action relating to development or operation of the
Recycling and Disposal Site or as to the services to be performed under this Service
Agreement. Discretionary action includes, but is not limited to County Health permit,
clean air ordinances, equipment emission and operating or any other governmental
agency approvals which may be required for the operation of the Recycling and
Disposal Site.

1.10 Inspection by City. City shall have the right to observe and review
Operator’s services and to enter the Recycling and Disposal Site to inspect operations,
without notice, during normal business hours.

111 City’s Right to Change Scope of Work. City may require changes in
existing services or require new services and Operator shall comply, provided that if
such changes result in increased costs to Operator, Operator shall be compensated for
any such services for a fee to be agreed upon by City and Operator. City may also
require a reduction or deletion in existing services provided by Operator.

a. Unamortized Cost Reimbursement. If a reduction or deletion in services
that is required by the City renders Operator unable to pay for capital items initially
acquired to perform the services required by this Service Agreement, City shall pay to
Operator the unamortized portion of the cost of the capital items used by Operator in
connection with performing or preparing to perform the reduced or deleted service that
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has been affected. The list of the initially acquired capital items and the schedule of
values is set forth on Exhibit “C” attached hereto and incorporated herein by this
reference. All amortization shall be done on a straight line depreciation basis in
accordance with Generally Accepted Accounting Principles.

SECTION 2: RECYCLING AND DISPOSAL SITE OPERATIONS

2.01 City Improvement Obligations. City shall deliver the Recycling and
Disposal Site to Operator in an “as is, where is” condition without any representation or
warranties as to the suitability of the Recycling and Disposal Site for Operator's
intended use. Operator hereby accepts the Recycling and Disposal Site in said “as is,
where is” condition and shall make any and all repairs to the Recycling and Disposal
Site and construct improvements thereto necessary for Operator to occupy the
Recycling and Disposal Site for its intended use.

2.02 Operator Recycling and Disposal Site Improvement Obligations. By
agreeing to this Service Agreement Operator declares its understanding of the work
associated with the City of Oceanside’s El Corazon reclamation plan for the 51.11-acre
impoundment area which requires the placement of fill material, base type material,
earthen fill from the area surrounding the impoundment area and extensive earth
sculpting to achieve the plan’s goal of filling and capping the impoundment area to
create a safe and stable area more particularly described and depicted in Exhibit “D”
attached hereto and by this reference made a part of this Service Agreement.

Due to the nature of the Operator Recycling and Disposal Site Improvement
Obligations, Service Agreement anticipates Operator shall perform all of the work
required to be performed by Operator pursuant to this section (with the exception of
placement of fill material and base type material, which shall be ongoing during the term
of this Service Agreement) during the fifteenth year of the Service Agreement. Should
City exercise any early termination provisions found elsewhere in this Service
Agreement, Operator shall be afforded one year from written notification to perform
Operator Recycling and Disposal Site Improvement Obligations. Failure by City to
afford Operator one-year to perform all of the work required to be performed by
Operator pursuant to this section shall relieve Operator of completing Operator
Recycling and Disposal Site Improvement Obligations. Failure by Operator to perform
the work as described and/or as scheduled shall be deemed a default under this
Service Agreement.

2.03 Reservation of Rights. City shall not unreasonably or substantially
interfere with Operator's use of the Recycling and Disposal Site while Operator is in
possession of the Recycling and Disposal Site; however, the City specifically retains the
following rights:




AMENDED AND RESTATED
PROFESSIONAL SERVICES AGREEMENT
FOR
ASPHALT AND CONCRETE RECYCLING AND DISPOSAL SITE AT EL CORAZON

a. Property Rights. City hereby reserves all rights, title and interest in and
to the Recycling and Disposal Site, including any and all subsurface natural gas, oil,
minerals and water on or within the Recycling and Disposal Site.

b. Easements. City reserves the right to grant and use easements or to
establish and use rights-of-way over, under, along and across the Recycling and
Disposal Site for utilities, thoroughfares, or access as it deems advisable for the public
good.

c. Right to Enter. City has the right to enter the Recycling and Disposal Site
at any time or for any reason, including for the purpose of performing maintenance,
inspections, repairs or improvements, developing municipal resources and services.

SECTION 3: TERM

3.01 Commencement. The term of this Service Agreement shall be for a
period of approximately fifteen (15) years. The term shall commence upon the date
Council approves the Service Agreement. This Service Agreement shall expire at the
end of the time period provided herein (“Service Agreement Expiration Date”) unless
sooner terminated pursuant to the terms of the Operating Agreement and/or Service
Agreement.

3.02 Service Agreement Expiration Date. This Service Agreement shall
expire at the end of the last calendar day of the 180" anniversary month of Council
approval of the Service Agreement.

3.03 Early Termination. City shall have the right to terminate this Service
Agreement for any reason whatsoever by giving Operator at least one hundred and
eighty (180) days prior written notice. Further, as a condition of City’s early termination
of this Service Agreement, City shall be required to pay Operator the unamortized
portion of the cost of the Operator Improvements incurred by Operator as determined
below provided Operator is not in material default of any of the terms and conditions of
the Service Agreement.

a. Unamortized Cost Reimbursement. In the event of an early
termination of the Service Agreement by City, City shall pay to Operator, the
unamortized portion of the cost of the Operator Improvements as determined by the
schedule of values allocated to the Operator Improvements as shown on Exhibit “C”.
The amortization of the cost of the Operator Improvements and heavy equipment shall
be on a straight line depreciation basis as determined by Generally Accepted
Accounting Principles. Said payment of the unamortized cost of Operator Improvements
shall be the based on the termination date of the Service Agreement as set forth in the
early termination notice as described above through the original expiration date of the
Service Agreement.
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3.04 Holdover. Any use or occupancy of the Recycling and Disposal Site by
Operator after expiration or termination shall not be considered as a renewal or
extension of this Service Agreement. All other terms and conditions of this Service
Agreement shall continue in full force and effect in the event of any holding over by
Operator.

3.05 Abandonment by Operator. Even if Operator breaches the Service
Agreement and abandons the Recycling and Disposal Site, this Service Agreement
shall continue in effect for so long as City does not terminate this Service Agreement,
and City may enforce all its rights and remedies hereunder, including but not limited to
the right to recover any amounts owing under the Service Agreement as said amount
becomes due, plus damages.

3.06 Surrender of Recycling and Disposal Site. At the expiration or earlier
termination of this Service Agreement, Operator shall surrender the Recycling and
Disposal Site to City free and clear of all liens and encumbrances created by Operator,
except those liens and encumbrances which existed on the date of the execution of this
Service Agreement by City. The Recycling and Disposal Site, when surrendered by
Operator, shall be in a safe and sanitary condition and shall be in as good or better
condition as the condition at commencement of this Service Agreement, absent normal
wear and tear.

3.07 Time is of Essence. Time is of the essence of all of the terms,
covenants, conditions and provisions of this Service Agreement.

SECTION 4: CONSIDERATION AND SERVICE RATES

4.01 Service Agreement Fees. Service Agreement fees payable to City
pursuant to the work to be performed under this Service Agreement shall be defined as
follows:

4.02 Fees.

a. Percentage Fee Payment. The monthly Percentage Fee Payment shall
be the total applicable percentages of the gross revenue (as defined in Subsection
4.02b and 4.02c), for each month of the Service Agreement year. The applicable
percentages are as follows:

(i) An amount equal to Fifteen percent (15%) of all Disposal Fee Revenues (as
hereinafter defined); and

(ii) An amount equal to five percent (5%) of all Product Gross Revenues (as
hereinafter defined) in excess of One Hundred Twenty-five Thousand and
No/100 Dollars ($125,000.00) annually.
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The monthly Percentage Fee Payment shall be payable to City monthly in
arrears not later than twenty (20) days following the end of each calendar month of the
term of this Service Agreement as required in Section 4.03.

b. Disposal Fee Revenues. The Operator, in its sole and absolute
discretion, shall be permitted to establish the disposal fee to all persons dumping
material at the site. Disposal fee schedules shall be based on type of delivery vehicle,
i.e. 5 ton dump, end dump, standard pick-up etc.

(i) Disposal Fee Revenues shall mean any and all revenue and income of
any nature or other thing of value received for the disposal of acceptable material at the
Recycling and Disposal Site or for any other services in connection with the collection
thereof at the Recycling and Disposal Site or in connection with the use of Recycling
and Disposal Site, including revenue and income typically referred to as “disposal fees”.
In no event shall any of the following be included in "Disposal Fee Revenues": (1) any
sales taxes, excise taxes, gross receipt taxes or similar charges; (2) proceeds from any
refinancing; (3) any federal, state or municipal taxes collected from Operator's
customers regardless of whether the amount thereof is stated to the customer as a
separate charge and paid periodically by Operator to a governmental agency
accompanied by a tax return or statement as required by law.

c. Product Gross Revenues. The Operator, in its sole and absolute
discretion, shall establish the wholesale and retail sales price of its various products that
are produced from the acceptable material that is accepted and processed at the site.
The principal address on all product sales for tax purposes must be in the City of
Oceanside.

(i) Product Gross Revenues shall mean any and all revenue or income of any
nature or other thing of value received by Operator from the sale of goods or materials
and the services related thereto on or from the Recycling and Disposal Site that are
created and/or produced by Operator from the material disposed of at the Recycling and
Disposal Site or any such other similar revenue and income received by Operator as a
result of use and occupancy of the Recycling and Disposal Site. Product Gross
Revenue shall include the amount of any manufacturer's or importer's excise tax
included in the price of any goods or materials sold, even though the manufacturer or
importer is also the retailer thereof, and it is immaterial whether the amount of such
excise tax is stated as a separate charge. Provided, however, Product Gross Revenue
shall not include federal, state or municipal taxes collected from the consumer
regardless of whether the amount thereof is stated to the consumer as a separate
charge and paid over periodically by Operator to a governmental agency accompanied
by a tax return or statement as required by law. Possessory interest taxes or other
property taxes shall not be deducted by Operator in computing Product Gross Revenue.
Product Gross Revenue shall not include refunds for goods or materials returned for
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resale on the Recycling and Disposal Site or refunds of deposits. The amount of such
taxes and refunds shall be clearly shown on the books and records of Operator.

(i) In addition, Product Gross Revenues shall not include goods or materials
that are created and/or produced by Operator from the material disposed of at the
Recycling and Disposal Site that are removed from the Recycling and Disposal Site,
which do not generate any revenue, income, or anything of value to the Operator. In
the event a sub-lessee (subject to approval by City as set forth in Section 8.10) utilizes
the Recycling and Disposal Site to sell a product that is created and/or produced from
the acceptable material disposed of at the Recycling and Disposal Site, the definition of
Product Gross Revenues shall apply only to the revenue and income that exceeds the
material product or material purchased from Operator, provided that Operator has
previously accounted for said material product or material purchased as commercial
gross revenues.

d. City Tonnage. With respect to Disposal Fees for tonnage delivered by
City personnel, the City shall be allowed to deliver to the Recycling and Disposal Site for
processing, without payment of Disposal Fees, up to Two Thousand (2,000) tons of
acceptable material as defined in §1.03 per year. Thereafter, the City shall be charged
a discounted rate of fifteen percent (15%) below the otherwise applicable disposal fees.

e. Product Sales Offset. As consideration, notwithstanding anything herein
to the contrary, Operator shall make available to the City One Hundred Twenty-five
Thousand and No/100 Dollars ($125,000.00) per year worth of the various products,
provided said prices allocated to the various products picked up by the City are at a
price equal to or less than the one hundred (100) cubic yard price for that particular
product established by Operator as adjusted from time to time (“Established Price”).
Thereafter, the City shall be charged a discounted rate of fifteen percent (15%) below
the Established Price for said particular product.

(i) After the first full year of the term of the Service Agreement,
Operator/City may request an annual rate adjustment of the One Hundred Twenty-five
Thousand and No/100 Dollar ($125,000.00) amount, which shall become effective the
following July 1 of each year of the term of the Service Agreement. The annual
adjustment shall be equal to one hundred percent (100%) of the annual percentage
change in the San Diego All-Urban Consumers, Consumer Price Index for the last full
calendar year prior to the annual anniversary of the Effective Date or by an amount
equal to One Hundred Percent (100%) of the largest increase to any of the similar one
hundred (100) cubic yard rates of other comparable asphalt and concrete recycling
facilities in the Southern California area. For example: If “Class Il aggregate” 100 cubic
yard rate is $10.00 per cubic yard when the Service Agreement starts and it escalates
to $10.50 (i.e. a 5% increase) during the first year, the $125,000.00 will escalate 5% at
Service Agreement Anniversary Date to $131,250.00.
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f. Earthwork in lieu of Fees. The City, in its sole and absolute discretion,
may require Operator to provide earthwork aboard the portions of El Corazon owned
and controlled by the City during the term of this Service Agreement as more
particularly described in Earthwork Specifications, attached as Exhibit “E” and
incorporated herein by this reference.

(i) Operator may be required to provide up to $150,000 of earthwork
per year for the first three (3) years of the Service Agreement and adjusted thereafter
per §4.02g. Operator in its sole and absolute discretion shall determine if Operator or
Operator subcontractor actually does the work. The City, in its sole and absolute
discretion shall determine if payment shall be in the form of a credit against fees or shall
be paid by City to Operator as the work is completed. Yearly dollar amounts expire on
the Service Agreement anniversary date each year; there is no dollar amount carry
over.

(ii) Operator shall provide earthwork for the following quantity prices for
the first three (3) years of the Service Agreement and adjusted thereafter per §4.02g.

1. Unclassified Excavation: ' 95¢ per cubic yard.
2. Overexcavation and Recompaction: $1.10 per cubic yard.
3. Loading: ‘ 50¢ per cubic yard.
3. Clearing & Grubbing: 10¢ per square foot.

(iii)  After the third full year of the term of the Service Agreement and
every three (3) years thereafter, Operator/City may request a rate adjustment of the
total dollar amount of services and quantity prices (rate adjustments herein referred to
as quantity prices) which shall become effective the following July 1 of the adjustment
year. The annual adjustment shall be equal to one hundred percent (100%) of the
annual percentage change in the San Diego All-Urban Consumers, Consumer Price
Index for the last full calendar year prior to the annual anniversary of the Effective Date.

. Adjustment Index. The index used will be the semi-annual Consumer Price
Index for "All Urban Consumers" for San Diego, California. If this index is no longer
published, the index for adjustment will be the U.S. Department of Labor's
"Comprehensive Official Index" most comparable to the aforesaid index.

If the Department of Labor indices are no longer published, another index
generally recognized as authoritative will be substituted by City and Operator mutual
agreement. [f the parties cannot agree within 60 days after demand by either party, a
substitute index will be selected by the Chief Officer of the Regional Office of the
Bureau of Labor Statistics or its successor. Any reference in this Service Agreement to
"CPI" or "index" shall mean the index used in accordance with this Subsection.

10



AMENDED AND RESTATED
PROFESSIONAL SERVICES AGREEMENT
FOR
ASPHALT AND CONCRETE RECYCLING AND DISPOSAL SITE AT EL CORAZON

Regardless of the index publication dates, the quantity prices adjustment dates
shall be on the dates defined by Subsection 4.02f(iii) above. Until the quantity prices
adjustment can be actually calculated in accordance with this Service Agreement,
Operator shall continue to receive credits for work done at the existing quantity prices.
When the adjustment is calculated, the balance of work done due at the adjusted rate,
from the quantity prices adjustment date through the date of calculation, will be credited
to Operator within 30 days of written notice by the City. In no event shall the adjusted
quantity prices as established by the CPI be less than the quantity prices in existence
immediately prior to the adjustment date.

g. Minimum Quantity Prices Adjustment Computation. The annual

minimum quantity prices adjustment shall be computed in accordance with the following
definitions and formulas:

Definitions:

Initial Quantity Prices: The minimum quantity prices at the commencement of
this Service Agreement as listed in Subsection 4.02.f above.

Existing Quantity Prices: The existing quantity prices shall be the quantity
prices in effect on the date preceding the quantity prices adjustment date.

Percent change in the CPI: The percent change in the CPI shall be the percent
change in the San Diego All Consumer Index over the preceding 12 month period
covered by the most recent publication of the Index.

Quantity Prices Adjustment Formulas:

First Adjustment: Initial quantity price + (Initial quantity price x the percent
change in the CPI) = New quantity price.

For example: 90¢ + (90¢ x 4%) = 93.6¢ which rounds to 94¢ quantity price.
$150,000 + ($150,000 x 4%) =$156,000

Subsequent Adjustments: Existing quantity price + (Initial quantity price x the
percent change in the CPl) = New quantity price.

For example: 93.6¢ + (90¢ x 6%) = 99¢
$156,000 + ($150,000 x 6%) =$165,000

4.03 Time and Place of Payment. Percentage fees (as hereinafter defined)
payments shall be due to City and payable by Operator in arrears on or before the tenth
(10th) day of the month following the month for which the percentage fees is calculated.
In addition Operator shall provide City with a percentage fees statement showing how
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the percentage fees were calculated. Also, Operator shall, concurrently with the filing of
its quarterly State Board of Equalization tax statement, provide City with a copy of said
statement. The requirements of this section shall survive the expiration or sooner
termination of this Service Agreement.

Checks should be made payable to the City of Oceanside and delivered to the
City at the address set forth in Section 8 of this Service Agreement. The place and time
of payment may be changed at any time by City upon thirty (30) days written notice to
Operator. Operator assumes all risk of loss and responsibility for late payment charges.
Operator agrees to pay City an additional Twenty-Five and No/100 Dollars ($25.00) for
any returned check that is not honored by the financial institution from which the check
is drawn.

4.04 Material Accounting. Material entering the site shall be accounted for by
type of material and type of delivery vehicle, i.e. asphalt rubble 5 ton dump, concrete
pieces end dump, rock standard pick-up etc. As material is processed, it shall be
accounted for by the appropriate unit of measure for the type of material (i.e. ton, cubic
yards, etc.)

4.05 Material Ownership. As a means to off-set the cost of processing all
acceptable material, one half of all material processed, as determined by the
appropriate unit of measure for the type of material (i.e. ton, cubic yards, etc.) shall
belong to the Operator. The remaining one half of all material processed, all “overs”
and any other acceptable material accepted but not processed shall belong to the City.
Yearly, in writing, City, in its sole and absolute discretion, shall establish the percentage
of City owned material Operator may include in product sales. Operator shall place all
remaining City material in the fill area.

4.06 Product Production. The Operator shall process on site any and all
materials received into usable alternate products as defined by the Greenbook. The
type and amount of each usable alternate product produced is at the sole and absolute
discretion of Operator.

4.07 Utilities. CONTRACTOR agrees to order, obtain, and pay for all utilities
and service and installation charges in connection with the development, occupation
and operation of the site.

4.08 Delinquent Payments. If Operator fails to pay any amount when due,
Operator will pay in addition to the unpaid amount, five percent (5%) of the delinquent
payment. If said amount is still unpaid at the end of fifteen (15) days, Operator shall pay
an additional five percent (5%) [being a total of ten percent (10%)] which is hereby
mutually agreed by the parties to be appropriate to compensate City for loss resulting
from delinquency, including lost interest, opportunities, legal costs, and the cost of
servicing the delinquent account. Acceptance of late charges and any portion of the
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late payment by City shall in no event constitute a waiver by City of Operator default
with respect to late payment, nor prevent City from exercising any of the other rights
and remedies granted in this Service Agreement.

4.09 Operator Services Accounting. Operator shall be responsible for directly
billing all its customers utilizing the services provided by Operator and for collecting all
accounts associated with its customers. All billing for services and product sales
principal address for tax purposes must be in the City of Oceanside. Operator shall also
be responsible for collecting any related delinquent payments from its customers and
shall bear all losses and expenses related to such collection.

SECTION 5: REPORTING

5.01 Monthly Operating Reports and Statements. Operator shall keep
monthly operating records of the total tonnage delivered to the Recycling and Disposal
Site, processed and awaiting process. A monthly operating report detailing the amount
of material accepted, by vehicle type and the amount of material processed by the
appropriate unit of measure and the amount of material waiting processing by the
appropriate unit of measure shall be provided.

Additionally Operator shall keep monthly records of the total tonnage delivered to the
Recycling and Disposal Site, according to the following service categories:

a. Tonnage delivered by private citizens residing in and
businesses with their principal address in the City of Oceanside.

b. Tonnage delivered by other cities’ contractor(s).

c. Tonnage delivered by private individuals and businesses

from outside of the City of Oceanside.

All reports required under this section shall contain statements which shall separate
cost and revenues directly associated with each of the different service categories.
Operator may, subject to approval by the City, provide tonnage generation estimates for
those services which cannot be readily segregated from one another. Tonnage
generation estimates shall include a methodology acceptable to the City, which is used
to assign tonnage and service levels to each category above.

A cumulative yearly total shall be included in each report by reporting category. Reports
shall be provided to the City within fifteen (15) days after the end of each month during
the term of the Service Agreement.

5.02 Gross Revenue Related Reports. The Disposal Fee Revenue and the
Product Gross Revenue shall be calculated at the end of each month of the term of this
Service Agreement. The monthly Disposal Fee Revenue and Product Gross Revenue
report (“Gross Revenue Reports”) shall be delivered to the City monthly in arrears not
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later than twenty (20) days following the end of each calendar month of the Term of this
Service Agreement. In addition, during the Term of this Service Agreement, Operator
shall also submit annually within sixty (60) days after the last day of each Service
Agreement Year, an annual statement of its Gross Revenue Reports-for the just ended
Service Agreement Year.

5.03 Annual Financial Reports. Operator shall submit annual financial
statements, including but not limited to, a current balance sheet, income and expense
statement, billing statements, related consolidated statement of operations and other
reports prescribed by the City. City’s rights in this matter shall be limited to the Service
Agreement with the City and shall not extend to Operator’s business unrelated to this
Service Agreement. All such statements and reports shall be for calendar year periods
(i.e. January 1% through December 31%) or such partial year as applicable. Such
statements and reports shall be due to City within sixty (60) days of the end of any
calendar year during the term of the Service Agreement.

5.04 Other Reports. Operator shall provide additional reports as may be
reasonably requested by City in order to comply with all federal, state, regional and
county solid waste, construction debris and/or recyclable material reporting
requirements. Further, Operator shall provide such additional reports as reasonably
requested by City.

5.05 |Inspection of Records. Operator shall maintain accurate financial books
and records for the operation of its business provided at, or from, the Recycling and
Disposal Site. Said books and records shall be maintained in accordance with normal
business standards and good accounting practice. Operator agrees to make any and
all records and accounts available to City for inspection at all reasonable times, so that
City can determine Operator's compliance with this Service Agreement. These records
and accounts will be made available by Operator at the Recycling and Disposal Site or
City's offices and will be complete and accurate showing all income and receipts from
Operator's use of the Recycling and Disposal Site. Operator's failure to keep and
maintain such records and make them available for inspection by City is a default of this
Service Agreement. These records include but are not limited to generally accepted
business books, documents, and records. Operator shall maintain all such books,
records and accounts for the term of this Service Agreement. This provision shall
survive the expiration or sooner termination of this Service Agreement.

5.06 Auditing of Financial Information. All financial reports and statements
provided by Operator may be audited and certified by an independent certified public
accounting firm selected by City. City, in its sole discretion shall determine the scope of
the audit. The cost of the audit shall be borne by the City unless the audit shows a
discrepancy of ten percent (10%) or greater between the financial information provided
by Operator and what is found by the audit. In such instance, Operator shall reimburse
the City the total cost of the audit.
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5.07 Confidentiality of Financial Information. Operator’'s financial reports
and statements constitute highly confidential, proprietary information and assets of
Operator and disclosure thereof to members of the public would result in unfair
competitive disadvantages to Operator. City agrees to hold all such financial reports
and statements provided by Operator as confidential unless required to be disclosed
pursuant to statute or court order. City agrees to require any person or entity reviewing
such financial reports and statements to agree, in writing, to the foregoing before having
access to such information. If City is required to produce such information, City shall
immediately notify Operator so that Operator shall have the opportunity to oppose such
order. Operator agrees to pay for any and all expense incurred by City, including
without limitation, attorney’s fees of City or of the prevailing party, relating to a challenge
of refusal to provide such information under this provision.

SECTION 6: INSURANCE RISKS/SECURITY

6.01 Indemnity. Operator shall indemnify and hold harmless the City and its
officers, agents and employees against all claims for damages to persons or property
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