ITEMNO. 17

STAFF REPORT CITY OF OCEANSIDE
DATE: October 21, 2009
TO: Honorable Mayor and Members of the City Council
FROM: Development Services Department/Planning Division

SUBJECT: APPEAL OF PLANNING COMMISSION RESOLUTION NO. 2009-P18
DENYING WITHOUT PREJUDICE ADMINISTRATIVE USE PERMIT
(ACUP-12-08) FOR A CO-USER COMMUNICATION FACILITY
DISGUISED AS CHIMNEYS AND LOCATED ON THE ROOF OF A
HOUSE LOCATED AT 6543 INDIAN TRAILS WAY - APPELLANT
IAPPLICANT: AT&T MOBILITY, LLC — CINGULAR WIRELESS

SYNOPSIS

The item under consideration is an appeal filed by Mr. Kevin Sullivan on behalf of the
applicant AT&T Mobility requesting consideration of Planning Commission Resolution

2009-P18, which denies without prejudice Administrative Conditional Use Permit ACUP-
12-08.

The proposal is to construct and operate a communication facility, where an equipment
shelter would be located within an existing avocado grove and the antennas would be

located behind fake chimneys that are constructed on the roof of an existing single-
family residence located at 6543 Sleeping Indian Road.

Staff has reviewed the issues raised by the appellant and finds that land use goals and
development regulations have been addressed by the project’s design and conditions of
approval. It is staff's recommendation that City Council overturn Planning Commission

Resolution No. 2009-P18 and affirm the City Planner’s action approving the proposed
co-user communication facility.

BACKGROUND

On June 3, 2008, staff accepted a submittal for a co-user communication facility located
at 6543 Sleeping Indian Road, ACUP-12-08.

On January 26, 2009, the City Planner administratively approved ACUP-12-08 pursuant
to Section 4102 and Section 3025 of the Zoning Ordinance with specific conditions
limiting the height of the antenna disguise.

On February 5, 2009, Pete Penseyres timely filed an appeal of the administrative action.



On April 6, 2009, the Planning Commission adopted Resolution No. 2009-P18 which
overturned the City Planner's approval of ACUP-12-08 and denied without prejudice the
proposed co-user communication facility by a 4-1-1 vote.

On April 15, 2009, Mr. Sullivan timely filed with the City Clerk an appeal of the Planning
Commission’s action.

On June 10, 2009, the applicant's representative (Mr. Ted Marioncell)), Mr. Pete
Penseyres, Mr. Bud Schurmeier, Mr. Bill Vernon, and Mr. and Mrs. Gordon Robotta met
with staff to discuss the proposed application, the possibility of revising the proposal,
and wireless service coverage in the area. Mr. Vernon and the Robottas do not have
wireless service where they live in the Morro Hills area.

On July 31, 2009, the applicant's representative met again with staff to discuss
additional project conditions. Mr. Marioncelli agreed to conditions limiting the height of
the disguise, the number of chimneys, and the authentic reproduction of the existing

chimney’s appearance, so that the antennas are situated behind what would otherwise
appear as a chimney on the roof of a home.

Site Review: The General Plan Land Use designation for the project site is Agriculture.
The property is located within the Agricultural Zoning District and is developed with a
single-family detached dwelling. The existing house straddles the ridgeline of the
hillside. The lot’s terrain is characteristic of the surrounding area with steep slopes and
dramatic views to the north, west and south. Surrounding land uses include crop
production (e.g., avocado groves) and single-family homes on 2.5-acre or larger lots.

The existing residence consists of a garage and home that are attached by a covered
breezeway. The multi-hipped roof encompasses all residential improvements and
provides a unifying appearance to the existing residence. An existing chimney is
located on the south side of the structure’s roof. The existing chimney is approximately
15 feet above the existing grade and has a 1.5-foot tall spark arrestor above the

chimney. Therefore, the overall height of the chimney with the spark arrestor is
approximately 16.5 feet.

Project Description: The project application is comprised of one component, an
Administrative Conditional Use Permit, as follows:

Administrative Conditional Use Permit ACUP-12-08 represents a request to allow the

installation and operation of a co-user communication facility pursuant to Section 3025.D
Communication facilities siting criteria.

The project is a co-user communication facility consisting of six antennas installed
within newly constructed fake chimneys located on the roof of an existing residence;
construction of a 275-square-foot equipment shelter; and installation of 400 AMP
electrical service and Telco service connection. The chimneys were proposed to be
16.75 feet and 18 feet tall, measured from existing grade. The City Planner’'s approval



requires a that the antenna disguise be constructed to appear consistent with the
existing chimney and spark arrestor.

The antenna disguise is required to have the same finish details as the existing
chimney, including overall height, a spark arrestor and material having the same
appearance, color, finish, and texture as the existing masonry chimney. The equipment
shelter shall have the same finish details as the existing residence.

In response to the Planning Commission’s concerns, staff recommends that the City
Council adopt additional conditions. These additional conditions would clarify the scope
of the proposed antenna disguise. The height of the chimneys would be limited to 17
feet. The location of the proposed westerly antenna array would be required to be
relocated and situated approximately 50 feet to the west of the location shown on the

exhibits submitted for consideration. Antenna arrays would not be allowed above the
existing garage.

Environmental issues: The proposed project has been reviewed pursuant to the

California Environmental Quality Act (CEQA) and the project is exempt under the
provisions of CEQA Class 1 15301(b) Categorical Exemption for existing facilities.

ANALYSIS

Appeal filed by Kevin P. Sullivan on behalf of AT&T Mobility

Listed below are the issues raised by Mr. Sullivan, along with staffs response. As
designed and specifically conditioned, the project is consistent with the Land Use
Element of the General Plan, Zoning Ordinance, and CEQA statutes.

Issues

1) The Planning Commission decision was improperly based on health concerns related
to RF emissions.

Pursuant to Section 704(a)(7)(B)(iv) of the Telecommunications Act of 1996, “No ...
local government ... may regulate the placement, construction, and modification of
personal wireless service facilities on the basis of the environmental effects of radio

frequency emissions to the extent that such facilities comply with the Commission's
regulations concerning such emissions.”

The Planning Commission resolution to deny the proposal without prejudice provided
the applicant with alternative design solutions and/or locations that would have the
effect of reducing the proposed communication facility’s visual impact upon the
community. The Commission’s decision was supported by written findings that describe
the visual impact of the proposed communication facility.



2) The Planning Commission ignored AT&T’s evidence of a significant gap in coverage
or service in the area.

The Planning Commission considered the maps provided by the applicant's
representative and testimony from the public including Mr. Pete Penseyres, who
appealed the Record of Administrative Approval for ACUP-12-08. It was evident during
the public hearing that conflicting coverage information was provided by the applicant
and the public’'s testimony. Staff has surveyed reception in the Morro Hills
Neighborhood and found that the quality of reception varies greatly.

On June 21, 2009, the applicant provided updated coverage maps that are attached to
the staff report. These maps show the existing coverage in the area; and extrapolate
how coverage would change with constructing the proposed co-user communication
facility. Maps also show how coverage will change with the construction of the Guajome
Park communication facility and how coverage would change using alternative sites,
such as the Indian Trail Way Water Tank, a different residence (Williams), the Morro
Reservoir, Sleeping Indian Cinder Cone, and the Mellano Farms. There are existing
communication facilities at the Morro Reservoir and the Mellano Farms.

3) The Planning Commission improperly based its decision on private real estate
covenants and restrictions.

The proposed site is one lot within a thirteen-lot subdivision called “Sleeping Indian Hill,”
Map No. 8310, which is subject to a covenant that covers a variety of private
agreements between the owners of the thirteen lots. The City does not take action on
private agreements between property owners. The Sleeping Indian Hill covenant
prohibits commercial land uses on the property within the subdivision; communication

facilities are not specifically prohibited by the Sleeping Indian Hill covenant. Crop
production is evidenced within the area.

While testimony from the public included references to the homeowners’ agreement and
the South Morro Hills Association’s position on the proposed use, the motion to deny

without prejudice and the adopted findings do not reference the homeowners’
association’s agreements.

4) The Planning Commission improperly ignored AT&T'’s substantial evidence that no
alternative site could fill the coverage gap.

The applicant’s representative and the appellant provided substantial testimony and the
Planning Commissioners inquired vigorously about the suitability of alternative sites
within the area. The staff report included coverage maps prepared by the applicant. The
location and feasibility of other locations was vigorously discussed during the hearing.
The Commissioners inquired about the suitability of locating the antennas on Indian Hill
and a municipal water tank. In both instances, the applicant explained that the land

contours prevented those sites from successfully connecting their broadcast with other
communication sites in the area.



5) The Planning Commission decision was inconsistent as to the scrutiny and
regulations applied to AT&T compared fo other telecommunication facility applications.

Similar to other proposed communication facilities, the Planning Commission’s findings
are its assessment of the proposal’'s compliance with regulations for communication
facilities. These findings are pursuant to Section 3025 of the Zoning Ordinance and
Section 4105 of the Zoning Ordinance that require findings for conditional use permits.
The Commission considers the proposal's compliance with the General Plan
Community Development Goal, Objective 2.726, and its policies which seek to provide
for the efficient and aesthetic functioning of communication systems within the City.

The Planning Commission received staff's recommendations in the form of a report in
advance of the public hearing. Within the staff report and during the oral presentation,
staff provided written examples of the proposed project's compliance with local
development regulations for communication facilities located within the Agricultural

District. The application and staff's analysis of development and land use regulations is
consistent with historic practices.

FISCAL IMPACT

Not applicable.

COMMISSION OR COMMITTEE REPORT

The Planning Commission considered the filed appeal on April 6, 2009. After hearing
considerable public testimony from area residents, the appellant, the applicant’s
representatives, and staff, the Commission adopted Planning Commission Resolution
No. 2009-P18 on a 4-1-1 vote with one Commissioner voting no, one Commissioner
absent, and one Commissioner abstaining because of a potential conflict of interest.

The motion to deny the proposal without prejudice was made based on the following
three findings: (1) the proposed disguise for the communication facility does not visually
conform to the surrounding area and therefore, does not conform to the General Plan
Land Use Objective 2.726 for Communication Facilites. (2) The proposed
communication facility does not incorporate the best available equipment technology to
effect a reduction in the visual presence of the antenna and facility equipment. The
physical features of the disguise do not minimize view impacts to the community.
Several area residents gave testimony that the proposal provided substantial visual
impacts, made suggestions for the reduction of the view impact (including alternative
sites combined with other co-user opportunities), and provided testimony that service
coverage was present within the surrounding area. The proposal is not in accord with
the objectives of the Zoning Ordinance Section 3025 and the purposes of the district in
which the project site would be located. (3) The proposed conditional use does not
comply with the provisions of Section 3025 of the Zoning Ordinance, including specific



regulations to address the appearance of the entire site and to effect a reduction in the
visual presence of the antennas and facility equipment.

CITY ATTORNEY’S ANALYSIS

Under the provisions of Article 46 of the City Zoning Ordinance, the City Council has
final authority in the approval, modification or denial of the Administrative Use Permit
proposed ACUP-12-08 co-user communication facility.

Consideration of the matter should be based on the testimony and evidence presented
at the public hearing. After conducting the public hearing, the Council shall affirm,
modify or deny the project. If the City Council reverses or modifies the Planning
Commission decision, it shall state the specific findings for reversal or modification. The
resolution has been reviewed and approved as to form.

RECOMMENDATION

The application ACUP-12-08 for a co-user communication facility, as conditioned, meets
or exceeds the policies of the General Plan and the regulations of the Zoning
Ordinance. Staff finds that disguising the appearance of the antennas as chimneys
satisfies local regulations. Furthermore, as conditioned, the reduction in height and the
relocation of the chimneys originally proposed over the garage will render the antennas
invisible from all public rights-of-way and from the residential property to the west of the
project site. As such, staff recommends that the City Council overturn the Planning
Commission’s action, affirm the City Planner's approval of the co-user communication
facility as amended, and adopt the resolution approving the project.

PREPARED BY: SUBMITTED BY:
oy |
b, vereclil Ui o
Juliana von Hacht Peter A. Weiss
Associate Planner City Manager

REVIEWED BY: M
Michele Skaggs-Lawrence, Deputy City Manager

George Buell, Development Services Director ' -
Jerry Hittleman, City Planner

ATTACHMENTS:

Site Plans and July 21, 2009 Communication Service Coverage Maps
City Council Resolution

Planning Commission Resolution No. 2009-P18

Record of Administrative Approval ACUP-12-08

Mr. Kevin Sullivan’s appeal of the Planning Commission’s action
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