ITEM NO. 34

STAFF REPORT CITY OF OCEANSIDE

DATE: August 18, 2010
TO: Honorable Mayor and City Councilmembers
FROM: Water Utilities Department

SUBJECT: CONSIDERATION OF RESOLUTION MAKING FINDINGS RELATED TO
ENERGY SERVICES CONTRACTING AND APPROVAL OF A POWER
PURCHASE AGREEMENT AND SITE LEASE AGREEMENT FOR THE
SAN LUIS REY WATER RECLAMATION SOLAR PHOTO-VOLTAIC
SYSTEM LOCATED AT THE SAN LUIS REY WATER RECLAMATION
FACILITY

SYNOPSIS

Staff and the Utilities Commission recommend that the City Council adopt a resolution
making findings that the San Luis Rey Water Reclamation Solar Photo-Voltaic System
project will generate cost-savings; approval of 20-year power purchase and site lease
agreements with SunEdison of Beltsville, Maryland, for the project and the use of
approximately 10 acres of City-owned land, on-site at 3950 N. River Road for the
system; authorization for the City Manager to execute the agreements.

BACKGROUND

The proposed project will produce an alternative source of energy for the San Luis Rey
Water Reclamation facility. The goal is to enter into a Power Purchase Agreement
(PPA) so the City will have a secure energy source alternative that will be below the
cost the City would spend for that same amount of energy purchased from San Diego
Gas & Electric (SDG&E) over the life of the PPA. In addition to this endeavor, the City
also gains and owns Renewable Energy Credits. The solar-voltaic system will offset
1,339 metric tons of carbon dioxide annually, equivalent to greenhouse gas emissions
from 256 passenger vehicles.

A community forum was scheduled for June 9, 2010. Staff sent approximately 450
mailers to the surrounding property owners. A press release was issued. The
community forum had 10 attendees including 2 members of the Utilities Commission.
The maijority of the public questions were related to the proposed project’'s capacity,
operations and maintenance, and security issues. All questions were answered by the
representatives from SunEdison and City staff.



ANALYSIS

Over the past year, staff has investigated opportunities to implement the use of solar
panels to generate approximately 25 percent of the energy needed to operate the City’s
San Luis Rey Water Reclamation facility. Two main implementation options have been
investigated. One is to design, build, and own our own solar panel generation facility.
The second option is to negotiate a "Power Purchase Agreement." The difference
between the two options is that the first option requires the City to fund, own, and
operate the facility. In the second option, the City negotiates a cost-per-kilowatt hour
(kwWh) for energy produced by the facility, which is designed, built, owned, maintained,
and operated by the entity the PPA is entered into with. The PPA is economically
favorable and the fair market value of the leasing of the real property subject to the PPA
and Site Lease is anticipated to be offset by the value of the savings of the energy
purchased under the PPA.

In February 2010, staff solicited Requests for Proposals from 14 solar energy services
providers; 3 proposals were received. The proposals were reviewed by staff and
SunEdison was selected as the best company for this project. The Water Utilities
Department, on behalf of the City, began negotiations with SunEdison to develop a PPA
acceptable to the City and an investor. The investors are large financial institutions that
fund the project and will have the PPA assigned to them. The investors utilize federal
tax credits, accelerated depreciation schedules, and State solar incentives to make the
project financially viable.

Section 4217.12 of the California Government Code authorizes public agencies to enter
into energy service contracts on such terms as their governing bodies determine are in
the best interests of the agency. To do so, a determination must be made after a public
hearing that the anticipated cost to the agency for energy conservation services under
the energy services contract would be less than the anticipated marginal cost to the
agency of electrical energy that would have been consumed by the agency in the
absence of those purchases. In lieu of utilizing a competitive hard bid process to select
the contractor to perform the energy services, Government Code section 4217.10 et
seq. authorizes the use of an informal request for proposals process. A power
purchase agreement is a form of “energy services contract” eligible for the alternative,
informal Government Code procurement process.

Over the last four years, power purchase agreements have become popular vehicles for
public agencies to indirectly obtain the financial benefits previously available only to
non-public entities. In 2006, a federal tax law was passed which enabled the owners of
a solar project to receive a tax credit in the amount of 30 percent of the overall project
cost as well as depreciate the solar project over an accelerated five-year schedule.
More recently, this federal tax credit was offered in the form of a federal cash grant;
however, public agencies were still ineligible to receive the federal incentives. Under a
power purchase agreement, the owner of the system, generally, is a private special
purpose financing entity that is eligible to receive the federal incentives. A portion, if not
all, of the federal financial incentives as well as any other grant funds received by the
owner of the system are passed through to the host customer, such as the City, in the
form of reduced-cost electricity.



The basic terms of the PPA are as follows:

1. The term is 20 years. At the end of the 20 years, the City has the option of:
a) Purchasing the system at the then fair market appraisal as determined by
an agreed-upon appraiser; or
b) Requesting the system be removed; or
c) Negotiating a new cost/kWh for energy produced for an additional 5 to 10-

year period.
2. The City will lease to SunEdison an approximately 10-acre space. The lease
terminates at the end of 20 years.
3. SunkEdison will prepare all designs and obtain all necessary permits, except

the solar incentive, to construct the project, including all coordination with
SDG&E. Staff is already working with the planning department to expedite
the planning process.
4. The project will produce at a minimum approximately 25 percent of the
treatment plant’s current energy requirement.
The solar panels have a 25-year warranty that specifies 80 percent efficiency
or greater throughout the 25-year period.
The City is obligated to purchase all power produced by the project.
SunEdison is obligated to own, operate and maintain the solar system facility.
The City will assign its California Solar Incentives (CSI) funding rights to
SunEdison.
The City will pay $0.1250/kWh for all energy produced for a 20-year period
with a 3 percent escalator annually.
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The net savings of the project over 20 years is estimated to be approximately
$1,195,593. Assumptions used in the financial analysis include:

1. SDG&E average rate for the City in 2009 was $0.1357/kWh.
2. SDGE rates will escalate at 3 percent annually over the 20-year term.
3. A 20-year term.

If approved by all parties, it is anticipated the project would be commissioned prior to
the end of 2010.

SunEdison on behalf of the City will submit an application to secure California Solar
Incentives and pay the approximately $15,000 application fee required to apply for the
incentive. The project is for a 1 Mega Watt AC (MW) facility, which is estimated to
generate approximately 25 percent of the energy currently used at the San Luis Rey
Water Reclamation facility.

Based on the current site conditions, staff anticipates adoption of a Mitigated Negative
Declaration (MND) in compliance with all California Environmental Quality Act
requirements for the proposed solar energy project. The solar energy project, as
described in the MND, is to construct a 1 MW solar power facility comprised of a solar
panel array on approximately 10 acres located within the boundary of the City’s San
Luis Rey Water Reclamation facility. A space utilization plan has been reviewed
carefully confirming that with construction of the proposed solar energy project there is
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also sufficient space to accommodate any future expansion of the treatment plant. The
final draft of the PPA will be reviewed by the City Attorney, which could point out
changes between the draft and final agreements. It is anticipated the only modifications
between the draft and final agreement will be non-substantive.

FISCAL IMPACT

The Fiscal Year 10-11 proposed budget for the Miscellaneous Sewer Projects
(909978000722.5355) fund is $1,000,000; the specialized legal review of the PPA is
approximately $5,000-15,000. The potential total project expenditure to the Water
Utilities Department is approximately $15,000. Therefore, adequate funds are available.

INSURANCE REQUIREMENTS

The City’s standard insurance requirements will be met.

COMMISSION OR COMMITTEE REPORT

The Utilities Commission approved staff's recommendation at its regularly scheduled
meeting on June 15, 2010.

On May 18, 2010, the Utilites Commission recommended that staff renegotiate the
power purchase agreement based on not exceeding future increases by San Diego Gas
and Electric.

The alternative utility rate offered by SunEdison was a floor-based utility-index approach
that basically guarantees the power purchase agreement rate will stay 2 percent under
the San Diego Gas and Electric utility rate for the duration of the power purchase
agreement. The starting power purchase price from SunEdison would be $0.16 per
kilowatt hour and, therefore, is not being recommended for inclusion in the power
purchase agreement. This option also has the risk of utility rate increases that may
significantly exceed what the City would have otherwise paid under the original
SunEdison power purchase agreement and the utility would not realize a savings until
year 10 of the project.

CITY ATTORNEY’S ANALYSIS

The reference documents have been reviewed by the City Attorney and approved as to
form.



RECOMMENDATION

Staff and the Utilities Commission recommend that the City Council adopt a resolution
making findings that the San Luis Rey Water Reclamation Solar Photo-Voltaic System
project will generate cost-savings; approval of 20-year power purchase and site lease
agreements with SunEdison of Beltsville, Maryland, for the project and the use of
approximately 10 acres of City-owned land, on-site at 3950 N. River Road for the
system; authorization for the City Manager to execute the agreements.

PREP D\ — SUBMITTED BY:
Greg Blak Peter A. Weiss
Administra anager City Manager
Exhibit A — Request for Proposal Mailing List

Exhibit B — Power Purchase Agreement

Exhibit C — Property Lease Agreement

Exhibit D — Site Map
Exhibit E — Resolution

REVIEWED BY:

Michelle Skaggs Lawrence, Deputy City Manager M

Cari Dale, Water Utilities Director C/B/
Teri Ferro, Financial Services Director % i’/ﬁtl%
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SOLAR ENERGY
POWER PURCHASE AGREEMENT

by and between
SUNEDISON ORIGINATIONI, LLC

and

CITY OF OCEANSIDE
WATER UTILITIES DEPARTMENT
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POWER PURCHASE AGREEMENT

This Solar Energy Power Purchase Agreement (this “Agreement”) is made and
entered into as of this 18th day of August, 2010 (the “Effective Date”), by and between
SUNEDISON ORIGINATIONI1, LLC (“System Owner”) and CITY OF OCEANSIDE
(“Host Customer™). Each of System Owner and Host Customer shall be referred to herein as a
“Party” and collectively, as the “Parties”.

RECITALS

WHEREAS, Government Code section 4217 et seq. authorizes public
agencies to develop energy conservation, cogeneration, and alternate energy supply at the
facilities of public agencies; and ,

WHEREAS, on August 18, 2010, the City Council of the Host Customer made
those findings required by Section 4217.12 of the Government Code that: (1) The anticipated
cost to the Host Customer for electrical energy services provided by the solar panel system
under this Agreement will be less than the anticipated marginal cost to the Host Customer of
electrical energy that would have been consumed by the Host Customer in the absence of
those purchases and (2) The difference, if any, between the fair rental value for the real
property (the “Premises”) subject to the facility ground lease and the agreed rent, is
anticipated to be offset by below-market energy purchases or other benefits provided under
this Agreement; and

WHEREAS, Host Customer desires to reduce its energy costs as well as its
dependence on fossil fuel electric generating resources and to promote the generation of
electricity from solar photovoltaic facilities; and

WHEREAS, Host Customer desires to enter into a lease of the Premises with
System Owner for the purposes of installing, operating, maintaining and repairing a ground
mounted photovoltaic system, solar panels, and sell the output from the system to Host
Customer at those rates set forth herein; and

WHEREAS, System Owner desires to design, instaﬁ, own (or lease), operate,
and maintain the ground-mounted photovoltaic system, solar panels on the Premises and sell
the output from the system to Host Customer at those rates set forth herein; and

WHEREAS, System Owner has developed an ownership and financing
structure for solar systems, which facilitates the indirect use of certain tax incentives and
accelerated depreciation by a public agency, and which benefits Host Customer by offering a
competitive Solar Electricity Rate; and

WHEREAS, Host Customer desires to lease the Premises to System Owner,
based on the terms of a separate lease agreement, for the sole purpose of installing, operating,
maintaining and repairing a ground-mounted photovoltaic system, solar panels; and

WHEREAS, as part of this agreement and in consideration of the lease of the

Premises to System Owner, System Owner and Host Customer intend that Host Customer will

obtain and retain all environmental credits (green tags) generated by the solar panel system

but that System Owner shall own all other financial incentives and tax benefits associated

with the development of solar photovoltaic systems, including the installation, ownership and
-1-
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operation of the solar panel system and the sale of energy from the system to the Host
Customer.

NOW, THEREFORE, in consideration of the agreements and covenanis
hereinafter set forth, and intending to be legally bound hereby, the Parties hereby covenant
and agree as follows:

AGREEMENT
1. DEFINITIONS; RULES OF INTERPRETATION
1.1.  Definitions. The following terms shall have the following meanings:

1.1.1. “Affiliate” means, with respect to any specified Person, any other
Person directly or indirectly controlling, controlled by or under common control with such
specified Person.

1.1.2. “Business Day” means any day other than Saturday, Sunday or a legal
holiday in the State of California.

1.1.3. “BES” means the Host Customer’s existing building electrical systems
that are owned, operated, maintained and controlled by the Host Customer, including the
interconnection of these systems with the local utility.

1.1.4. “Contract Year” means each consecutive twelve (12) month period
commencing on the Service Commencement Date, and each anniversary thereof.

1.1.5. “Default” means any event or circumstance which, with notice or lapse
of time or both, would constitute an Event of Default under Section 15 (Default) hereof.

1.1.6. “Dispute” shall have the meaning set forth in Section 22.1 (Disputes).
1.1.7. “Due Date” shall have the meaning set forth in Section 8.4 (Payments).

1.1.8. “Early Termination Payment” shall mean the greater of the (1) fee
payable by Host Customer to System Owner set forth on Exhibit F, Column 1 and (2) the Fair
Market Value, as defined herein, of the System, payable under the circumstances described in
Sections 17.4 and 17.5.

1.1.9. “Electricity” means the electrical capacity and associated electrical
energy.

1.1.10. “Emergency” means any event or condition relating to or affecting the
System which poses an imminent threat of injury to persons or damage to property, including
any person or property at the Premises.

1.1.11. “Energy Audit” shall have the meaning set forth in Section 22.7
(Energy Audit).

1.1.12. “Energy Deficiency Quantity” shall have the meaning set forth in
Section 9.4.2.
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1.1.13. “Energy Surplus Quantity” shall have the meaning set forth in Section
9.4.2.

1.1.14. “Environmental Financial Attributes” means each of the following
financial rebates and incentives that is in effect as of the Effective Date or may come into
effect in the future, excluding, however, any Renewable Energy Credits: (i) performance-
based incentives under the California Solar Initiative, incentive tax credits or other tax
benefits, and accelerated depreciation (collectively, “allowances™), howsoever named or
referred to, with respect to any and all fuel, emissions, air quality, or other environmental
characteristics, resulting from the use of solar generation or the avoidance of the emission of
any gas, chemical or other substance into the air, soil or water attributable to the sale of
Energy generated by the System; and (ii) all reporting rights with respect to such allowances.

1.1.15. “BEvent of Default” means a Default of this Agreement, as set forth in
Section 15 (Default).

1.1.16. “Fair Market Value” shall mean, with respect to any tangible asset or
service, the price that would be negotiated in an arm’s-length, free market transaction, for
cash, between an informed, willing seller and an informed, willing buyer, neither of whom is
under compulsion to complete the transaction. Fair Market Value of the System will be
determined pursuant to Section 18.1.

1.1.17. “Financing Party” means, as applicable (i) any Person (or its agent)
from whom System Owner (or an Affiliate of System Owner) leases the System, or (ii) any
Person (or its agent) who has made or will make a loan to or otherwise provide financing to
System Owner (or an Affiliate of System Owner) with respect to the System, including
pursuant to a sale/leaseback transaction.

1.1.18. “Force Majeure Event” shall have the meaning set forth in Section 16.1
(Force Majeure).

1.1.19. “Host Customer” shall have the meaning set forth in the introductory
paragraph hereto.

1.1.20, “Initial Term” shall have the meaning set forth in Section 2.1 (Service
Term).

1.1.21. “Interim Term® shall have the meaning set forth in Section 2.2 (Interim
Term).

1.1.22. “Late Fee” shall have the meaning set forth in Section 8.5 (Late Fees).

1.1.23. “Lease” shall have the meaning set forth in Section 3 (Right to Access
and Occupy the Premises).

1.1.24. “Meter” means the standard instrument(s) and equipment used to
measure and record the Output and delivered to the Host Customer at the Point of Delivery,
The Meter will be considered part of the System.

1.1.25. “Notice Date” shall have the meaning set forth in Section 18.1
(Purchase Option).
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1.1.26. “Output” means the Electricity produced by the System delivered by
System Owner to the Host Customer at the Point of Delivery.

1.1.27. “Person” shall mean any natural person, partnership, trust, estate,
association, corporation, limited liability company, governmental authority or any other
individual or entity. '

1.1.28. “Point of Delivery” means the physical location, as set forth on Exhibit
‘B (System), attached hereto, where the System connects to the BES, at which point custody
and control of Output is transferred from System Owner to Host Customer.

1.1.29. “Premises” means the Host Customer’s property, as described in
Exhibit A (Premises), upon which System Owner will install the System.

1.1.30. “Prudent Industry Practice” The practices, methods and acts engaged in
or approved by a significant portion of the solar energy industry that, at a particular time, in
the exercise of reasonable judgment in light of the facts known or that reasonably should have
been known at the time a decision was made, would have been expected to accomplish the
desired result in a manner consistent with law, regulation, reliability, safety, environmental
protection, economy and expedition.

1.1.31. “Renewable Energy Credits” Certificates (including tradable renewable
certificates), green-e tags, or other transferable indicia denoting carbon offset credits or
indicating generation of a particular quantity of energy from a renewable energy source by a
renewable energy facility attributed to the Output during the Term created under a renewable
energy, emission reduction, or other reporting program adopted by a governmental authority,
or for which a registry and a market exists (which, as of the Effective Date are certificates
issued by Green-e in accordance with the Green-e Renewable Electric Certification Program,
National Standard Version 1.3 administered by the Center of Resource Solutions) or for which
a market may exist at a future time.

1.1.32. “Renewal Term” Any additional term, which shall extend the Initial
Term, to the extent agreed upon by the Parties in writing pursuant to Section 2.1 (Service
Term) hereof.

1.1.33. “Service Term” shall have the meaning set forth in Section 2.1 (Service
Term).

1.1.34. “Service Commencement Date” shall have the meaning set forth in
Section 2.3 (Service Commencement Date).

1.1.35. “Site” Those areas on the Premises where the System is to be located,
as more fully described in Exhibit A (Premises).

1.1.36. “Solar Electricity Price” shall have the meaning set forth in Section 8.1
(Purchase Price).

1.1.37. “System” All equipment, facilities and materials, including
photovoltaic arrays, DC/AC inverters, wiring, Meters, mounting systems, and any other
property now or hereafter installed, owned, operated, or controlled by System Owner for the
purpose of, or incidental or useful to maintaining the use of the System and providing Output
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to Host Customer through and in conjunction with the BES. The System excludes any part of
the BES as shown in Exhibit B (System), attached hereto, as such Exhibit B (System) may be
modified from time to time during the Service Term.

1.1.38. “System Owner” shall have the meaning set forth in the introductory
paragraph hereto.

1.1.39. “System Owner Permitted Transfer” shall have the meaning in Section
21.1.

1.1.40. “Term” shall mean, collectively, the Initial Term and the Service
Term.

1.1.41. “Utility Rate” means the applicable all-inclusive electric service rate
charged to Host Customer by the electric utility (including municipal or cooperative utility, as
applicable) serving Host Customer in the service territory in which Host Customer is located
and any other energy service System Owner serving Host Customer, as applicable. This all-
inclusive rate shall include all electric charges, transmission, distribution or other delivery
charges, ancillary service charges, transition or competitive service charges, taxes, and other
fees and charges in place.

1.2,  Interpretation. In this Agreement, unless the context indicates otherwise, the
singular includes the plural and the plural the singular, words importing any gender include
the other gender, any reference to a time of day shall mean the local time; references to
statutes, sections or regulations are to be construed as including all statutory or regulatory
provisions consolidating, amending, replacing, succeeding or supplementing the statute,
section or regulation referred to; references to “writing” include printing, typing, lithography,
facsimile reproduction and other means of reproducing words in a tangible visible form; the
words “including,” “includes” and “include” shall be deemed to be followed by the words
“without limitation” or “but not limited to” or words of similar import; references to articles,
sections (or subdivisions of sections), exhibits, annexes or schedules are to those of this
Agreement unless otherwise indicated; references to agreements and other contractual
instruments shall be deemed to include all exhibits and appendices attached thereto and all
subsequent amendments and other modifications to such instruments, but only to the extent
such amendments and other modifications are not prohibited by the terms of this Agreement;
and references to Persons include their respective successors and permitted assigns.

2. TERM

2.1.  Service Term. The term of this Agreement (the “Initial Term™) shall
commence on the Effective Date and shall terminate twenty (20) years following the Service
Commencement Date (subject to the additional timeframes in certain Force Majeure Events
described in Section 16.2 (Result of Force Majeure), as applicable), unless terminated earlier
in accordance with the terms and conditions in this Agreement. Commencing on the date
which is six (6) months prior to the end of the Initial Term or any Renewal Term, the Parties
may meet and negotiate the terms and conditions on which this Agreement may be extended
for one or more succeeding Renewal Terms, upon the written request of the other Party to so
meet and negotiate. The Parties shall memorialize any renewals in writing specifying the term
of the renewal period and any changes to the underlying Agreement. The Initial Term and any
succeeding Renewal Terms combined shall be referred to herein as the “Service Term”.
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2.2. Interim Term. The period commencing on the Effective Date and continuing
through and until the Service Commencement Date shall be referred to herein as the “Interim
Term”.

2.3. Service Commencement Date. System Owner shall provide no less than three
(3) Business Days written notice prior to the Service Commencement Date to Host Customer
that the System is ready for operation in accordance with Prudent Industry Practice and that
service under this Agreement will begin on the date certain indicated in the notice (the
“Service Commencement Date), The Parties intend that the Service Commencement Date
shall be no later than eighteen (18) months from the date that all applicable environmental
approvals have been obtained from the regulatory agencies as specified further in Section 10
herein, but in no event shall the Service Commencement Date occur more than two (2) years
from the Effective Date. In the event that the above deadlines for the Service Commencement
Date have not been achieved, either Party may terminate the Agreement except to the extent
that such failure is caused by Force Majeure events or to the extent the System Owner has
commenced and is diligent proceeding with installation of the System at such time. Neither
Party shall be liable to the other in connection with any termination pursuant to this Section
2.3.

3. RIGHT TO ACCESS AND OCCUPY THE PREMISES

Concurrently herewith, Host Customer and System owner shall enter into a separate
land lease agreement (“Lease™), which is incorporated into this Agreement by this reference,
for the sole purpose of granting System Owner the right to use the Premises for the
installation, operation, maintenance, repair and removal of the System on the Premises during
the term of this Agreement, in consideration of this Agreement and the patties’ respective
rights and obligations hereunder.

4. CONSTRUCTION AND INSTALLATION OF SYSTEM

4.1,  Construction of System. During the Interim Term, System Owner shall install,
construct, service and test the System, pursuant to the terms and conditions set forth in Exhibit
B (System), attached hereto. The System Owner must submit design plans and specifications
to the City of Oceanside Building Department for plan check and final approval. The Host
Customer shall have the right to inspect all construction for the purpose of confirming that the
System Owner is adhering to the approved plans and specifications.

4.2, [Reserved.]

43.  Site Preparation. The System Owner is responsible for any grubbing, clearing
and grading of project site; including obtaining the City of Oceanside Grading Permit.

4.4.  Aesthetic Considerations. System Owner and Host Customer shall agree on
commercially reasonable measures, if any, to ensure that the construction and operation of
the System does not negatively impact the aesthetic qualities of the Premises. Any aesthetic
concerns of Host Customer shall be provided in writing to System Owner prior to System
Owner’s commencement of installation activities. Any reasonably documented incremental
costs incurred by System Owner to address aesthetic measures shall be borne by Host
Customer.
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4.5. Contractors. Systern Owner may hire independent contractors to design, build,
and install the System. Such independent contractors may use subcontractors for any part or
all of the services contracted by System Owner. All construction of the System, including but
not limited to, any site preparation, landscaping or utility installation, shall be performed only
by System Owner or by competent and financially responsible independent contractors, with
demonstrated competence and experience in the construction of the various improvements and
components contemplated by the System, and, to the extent required by applicable law, duly
licensed as such under the laws of the State of California, and shall be performed pursuant to
written contracts with such contractors. System Owner shall contract with an independent
contractor for purposes of meeting its obligations under this Section 4 (Construction and
Installation).

4.6, Compliance with Laws. The System shall conform with all applicable
governmental rules, regulations and orders, including, without limitation, obtaining all permits
including Conditional Use Permit and City Building Permit or approvals required by any
governmental entity. Host Customer shall bear no liability for System Owner’s failure to
obtain any such permit or approval. Prior to commencement of construction, System Owner
shall procure at its expense, all necessary building, fire safety, conditional use and other
permits. Host Customer will cooperate with System Owner in obtaining such permits;
provided, however, that this covenant to cooperate shall not be deemed or construed as a
waiver of any right or obligation of the Host Customer acting in its governmental capacity.

47. Completion of Work. The System shall be deemed to have been completed
upon (i) execution and delivery to the Host Customer of a written notice certifying completion
thereof and further certifying that all costs and expenses thereof have been paid and that there
are no unpaid costs or expenses of any nature related thereto; and (ii) acceptance by the Host
Customer of such notice within seven (7) days of receipt of such notice and copies of such
permits from the System Owner; and (iii) the interconnection to the grid and all review and
approvals have been provided by the applicable utility and the State of California. If Host
Customer fails to issue a specific rejection of a completion notice within seven (7) calendar
days, the notice shall be deemed accepted.

4.8. [RESERVED]

4,9. Ownership of System. Ownership of (i) all structures, buildings, fixtures or
System constructed by System Owner upon the Premises, (ii) all alterations, additions or
betterments thereto shall vest in System Owner or its Financing Parties for all purposes,
including, investment tax credits, depreciation for federal and state tax purposes. Host
Customer and System Owner agree that the System shall at all times be personal property
severable from the Premises and shall not become a fixture.

4,10, Time for Completion of System. System Owner must complete the
construction of the System so that the System is permitted and licensed pursuant to applicable
laws and regulations and may be utilized for the purpose stated herein.

4,11. Credit Support.

4.11.1. Prior to the commencement of construction of the System, System
Owner shall provide, or cause its subcontractor to provide, to Host Customer a construction
bond, letter of credit or other form of credit support reasonably acceptable to Host Customer
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in an amount to be agreed upon by the Parties, but not to exceed $270,000, in order to secure
System Owner’s obligations during construction of the System. Upon completion of the
construction and after acceptable start up of the System, Host Customer shall promptly return
all credit support provided by System Owner or its subcontractor pursuant to this Section
4.11.1, If the credit support is provided as a letter of credit, such letter of credit shall be
substantially similar to the form of letter of credit attached hereto as Exhibit C.

4.11.2. Within seven (7) calendar days of the release of that security provided
under Section 4.11.1 above, and prior to the commencement of the Service Term, in order to
secure System Owner’s obligation to remove the System from the Premises upon the
termination of the Service Term, System Owner shall provide to Host Customer a security of
the type described in Section 4.11.1, equal to at least $100,000.00. Such security shall be
irrevocable except upon the verification by the Host Customer that System Owner has met its
obligations hereunder and draws upon the security shall be limited to the Host Customer until
removal of the System. Such credit support shall not be available for any purpose other than
the costs of the removal of the System from the Premises upon the termination of the Service
Term. To the extent that System Owner does not remove the System pursuant to Section 18.2,
Host Customer shall have the right to draw on the security for such removal. To the extent
that there are unused funds available under the security after such removal (taking into
account any proceeds received for the resale or salvage of the System), such funds shall be
promptly returned to System Owner.

4,12. Location of System. Host Customer and System Owner agree that the System
shall be situated on Host Customer’s Premises at the location specified in Exhibit B (System),
attached hereto.

5. INSURANCE

5.1.  Minimum Insurance. System Owner shall procure and maintain insurance as
specified herein and as may otherwise be required under the California Solar Initiative
Program Contract (“CSI Contract™) with the California Center for Sustainable Energy, which
insurance terms and conditions are hereby incorporated by reference. If the insurance
standards of the CSI Contract and this Agreement conflict, System Owner shall comply with
the more expansive, higher standards.

5.2. General Liability Coverage. From the Effective Date until termination or
expiration of the Service Term, System Owner agrees to maintain or cause to be maintained
General Liability insurance against claims for bodily injury, loss of life or property damage
occurring on the Premises (including within the buildings thereon); and on the portion of the
street and the sidewalks adjacent thereto with bodily injury, loss of life and property damage
~ coverage in a combined single limit of not less than One Million Dollar’s ($1,000,000.00) per
person and Two Million Dollars ($2,000,000.00) per occurrence. Such insurance may be in
the form of blanket liability coverage applicable to the Premises and to other property owned
or occupied by System Owner, as applicable. The System Owner shall name Host Customer
under the applicable policy as Additional Insured.

5.3. Automobile Coverage. System Owner or its contractors, as applicable, shall
carry a business automobile policy with a combined single limit of not less than One Million
Dollars ($1,000,000). Coverage for automobile liability insurance shall be at least as broad as
Insurance Services Office Form Number CA 0001 (ed. 6/92) covering automobile liability,
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Code 1 (any auto). The automobile liability program may utilize deductibles, but not a self
insured retention, subject to written approval by the Host Customer.

5.4. Workers Compensation Coverage. System Owner or its coniractors, as
applicable, shall carry Workers’ Compensation insurance during the full term or duration of
the Agreement, to insure statutory liability for injury to his/her employees in the State of
California. The policy should have limits as follows: Bodily injury by accident, $1,000,000
each accident and each employee a $1,000,000 policy limit.

5.5. Property Insurance. System Owner shall maintain property insurance in an
amount not less than the replacement value of the System, including labor costs.

5.6.  All Policies. Such insurance, excluding Worker’s Compensation coverage,
shall include an insurer’s Waiver of Subrogation in favor of the Host Customer (excluding,
however, the other Party’s gross negligence or intentional misconduct) and will be in a form
and with insurance companies acceptable to the Host Customer. If insurance is maintained,
the workers’ compensation and employer’s liability program may utilize either deductibles or
provide coverage excess of a self insured retention, subject to written approval by the other
Party. Before beginning any improvements under this Agreement, System Owner shall furnish
to Host Customer proof that System Owner has, or, as applicable, its Subcontractors have,
taken out for the period covered by the work under this Agreement, full compensation
insurance for all persons employed directly by him/her or through subcontractors in carrying
out the work contemplated under this Contract, all in accordance with the “Workers’
Compensation and Insurance Act,” Division IV of the Labor Code of the State of California
and any acts amendatory thereof.

5.7. Evidence Required. Insurance certificates for all coverage required by the
Agreement shall be provided by System Owner to Host Customer within twenty (20) Business
Days after the Effective Date and from time to time during the term hereof as may be
reasonably requested in writing by the other Party. All of said insurance policies provided by
System Owner shall be issued by companies licensed to do business in California and having
not less than a general policyholder’s rating of “A-; VII” as set forth in the most recent issue
of AM. Best’s Key Rating Guide except for the State Fund Workers’ Compensation
Insurance. All insurance policies shall contain a provision that such policies shall not be
canceled or terminated without thirty (30) days prior notice from the insurance company to
the other Party.

6. CONNECTION AND POINT OF DELIVERY

6.1.  Point of Delivery. The Point of Delivery is the point identified in Exhibit B
(System), attached hereto, which is the point of connection of the System to the BES. Title to
the Output shall pass from System Owner to Host Customer at the Point of Delivery.

6.2. Connection. System Owner shall provide all necessary witing requirements
from the System to the Point of Delivery. System Owner is responsible for the interconnection
of the System to the BES within the Premises and is solely responsible for all equipment,
maintenance and repairs associated with such interconnection equipment in accordance with
the terms and conditions of this Agreement.

SDPUB\SAKINS\398100.1




7. SALE OF OUTPUT

7.1.  Sale and Delivery of Output. System Owner shall deliver the Output to the
Point of Delivery, and Host Customer shall accept delivery of the Output at the Point of
Delivery, beginning on the Service Commencement Date until the end of the Service Term.

7.2.  System to Reduce Other Electric Purchases. The Parties intend that the Output
will reduce Host Customer’s purchase of Electricity from other sources, including the Host
Customer’s local utility. Host Customer agrees to meet its Electricity needs first, by the
Output from the System, and second, by purchasing Electricity and other electric products
from other sources. The System is not intended to eliminate entirely Host Customer’s
Electricity needs from other sources, and therefore, Host Customer shall have a contractual
arrangement in place at all times during the Service Term with its local electric utility or with
another System Owner of retail electricity which is responsible for meeting all of Host
Customer’s electric requirements needs, regardless of the Output from the System.

7.3.  Sale Only to Host Customer. In no event shall System Owner sell directly, or
be deemed to have sold directly, Output to any Person other than Host Customer. In the event
that Host Customer’s load is less than the total Output being delivered by System Owner to
the Point of Delivery at any given time, the Parties acknowledge and agree that such Output
shall have been delivered to Host Customer at the Point of Delivery in accordance with
Sections 6.1 and 7.1 and shall flow through the BES to the interconnection point between the
BES and the local utility. The Parties further acknowledge and agree that in such instance, the
treatment of such Output shall be determined by arrangements between Host Customer and its
local utility (which arrangements are typically referred to as “Net Metering”), which shall
have no impact whatsoever upon the terms and conditions of this Agreement, Regardless of
Host Customer’s load, it shall pay for all Output made available by System Owner at the Point
of Delivery.

7.4.  Interim Term Energy. Host Customer shall accept delivery of Output,
including in form of test energy, during the Interim Term. There shall be no charge imposed
upon Host Customer for System Owner’s provision of this Output during the Interim Term.

7.5. Taxes. System Owner is responsible for local, state and federal income taxes
attributable to System Owner for income received under this Agreement. Host Customer
agrees to bear and pay when due any sales, gross receipts or similar tax, to the extent
applicable, imposed upon a seller of Electricity, to the extent that the Utility Rate also
includes a similar sales, gross receipts or similar tax that is at least as high, on a kWh basis, as
the sales or gross receipts tax attributable to System Owner. If such a sales or gross receipts
tax is atfributable to the sale of Output from System Owner to Host Customer, but not
otherwise included or includable in the Utility Rate, then System Owner agrees to bear the
costs of such sales or gross receipts taxes.

7.6. Revenue and Tax Code Notice. This Agreement may result in the creation of a
possessory interest. (Rev. & Tax. Code § 107.6) If such a possessory interest is vested in
System Owner, System Owner may be subjected to the payment of personal property taxes
levied on such interest, System Owner shall be responsible for the payment of, and shall pay
before becoming delinquent, all taxes, assessments, fees, or other charges assessed or levied
upon System Owner. System Owner further agrees to prevent such taxes, assessments, fees, or
other charges from giving rise to any lien against the Premises or any improvement located on
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or within the Premises. Nothing herein contained shall be deemed to prevent or prohibit
System Owner from contesting the validity or amount of any such tax, assessment, or fee in
the manner authorized by law. System Owner shall be responsible for payment of any real or
personal property taxes, possessory interest taxes, permit fees, business license fees and any
and all fees and charges of any nature levied against the Premises and operation of System
Owner and the operations of System Owner at any time. If bills for taxes on the Premises, and
the System thereon are received by the Host Customer, Host Customer shall immediately
remit such bills to System Owner. Any fee or charge resulting from any possessory interest
created hereby and/or the use and operation of the System on the Premises shall be the
responsibility of the System Owner. In the event of any sale of the Premises, System Owner
shall not be responsible for any taxes levied as a result of such sale.

8. PURCHASE PRICE, PAYMENT AND BILLING

8.1. Purchase Price. System Owner will charge Host Customer the *“Solar
Electricity Price” for each kilowatt hour (kWh) delivered to Host Customer at the Point of
Delivery during the Service Term in accordance with the pricing provisions set forth in
Exhibit D (Solar Electricity Price), attached hereto.

8.2. Monthly Payment. Host Customer shall pay System Owner a monthly
payment as set forth in the monthly invoice by System Owner, based on the Solar Electricity
Price provided in Exhibit D (Solar Electricity Price).

8.3. Invoices. Each month, System Owner shall prepare and provide Host
Customer an invoice. Delays in the issuance of any such invoice shall not constitute any
waiver of Host Customer’s obligation to pay, or System Owner’s right to collect, any payment
by System Owner under any such invoice. Each invoice shall set forth in reasonable detail the
calculation of all amounts owed as part of the Solar Electricity Price.

8.4. Payments. Subject to its contest rights set forth in Section 8.6 (Contest
Rights), Host Customer shall pay the full amount of each invoice on or before the thirtieth
(30th) calendar day following receipt thereof (“Due Date™). In response to a properly
submitted invoice, the Host Customer shall, at Host Customer’s option, (a) cause a check to
be drawn in the undisputed amount due made payable to the System Owner, or (b) pay such

amount via wire transfer to System Owner’s bank account. Unless otherwise directed in the
monthly invoice, all payments must be made payable to:

¢/o Sun Edison LLC

12500 Baltimore Avenue
Beltsville, MD 20705

Attn: VP of Project Finance
Copy to: General Counsel

8.5. Late Fees. If any part of a Monthly Payment is not made by Host Customer
within thirty (30) calendar days following the Due Date, Host Customer agrees to pay System
Owner a late fee of twelve (12) percent per annum of each such late payment (“Late Fee™), to
the extent such Late Fee is permitted by law. Host Customer agrees to pay System Owner any
Late Fees not later than one (1) month following the original Due Date. The calculation of
Late Fees that remain unpaid as set forth in this Section 8.5 (Late Fees) shall not constitute
any waiver of Host Customer’s obligation to pay such amounts when due, or System Owner’s
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right to collect, any payment by Host Customer under any such invoice, as well as System
Owner’s right to exercise its rights with respect to Host Customer’s Default,

8.6.  Contest Rights. Host Customer shall notify System Owner in writing within
ten (10) calendar days of receipt of the monthly invoice of any portion of the invoiced amount
which it has a reasonable basis to dispute in accordance with Section 22.1 (Disputes). The
contested portion of any invoiced amount shall not relieve Host Customer of its obligation to
pay the uncontested portion of such invoice as set forth in Section 8.4 (Payments).

9. METERING

9.1.  Metering Equipment. The Parties acknowledge and agree that System Owner
shall, or shall cause the Third Party Monitor to, provide, install, own, operate and maintain the
Meter, and System Owner shall, or shall cause the Third Party Monitor to, exercise reasonable
care in the installation, operation, and maintenance of the Meter so as to assure to the
maximum extent reasonably practical an accurate determination of such quantities.

9.2. Measurements. Readings of the Meter shall be conclusive as to the amount of
Output; provided that if the Meter is out of service, is discovered to be inaccurate pursuant to
Section 9.3, or registers inaccurately, measurement of Output shall be determined in the
following sequence: (a) by estimating by reference to quantities measured during periods of
similar conditions when Meter were registering accurately; or (b) if no reliable information
exists as to the period of time during which such Meter was registering inaccurately, it shall
be assumed for correction purposes hereunder that the period of such inaccuracy for the
purposes of the correction under Section 9.3 was equal to (i) if the period of inaccuracy can be
determined, the actual period during which inaccurate measurements were made; or (ii) if the
period of inaccuracy cannot be determined, one-half of the period from the date of the last
previous test of such Meter through the date of the adjustments, provided, however, that, in
the case of clause (ii), the period covered by the correction under Section 9.3 shall not exceed
six months.

9.3. Meter Reading. System Owner shall read the Meter at the end of each calendar
month, and shall record the Output delivered to Host Customer. The Meter shall be used as
the basis for calculating the Solar Electricity Price under this Agreement. The records from
each Meter shall be made available to Host Customer upon a monthly basis by the fifteenth
(15th) calendar day of the next month so that Host Customer may reconcile its monthly
invoice with the meter read.

0.4. Testing and Correction.

9.4.1. System Owner shall provide calibration testing of the Meter prior to its
installation and at least annually thereafter to ensure the accuracy of such Meter, Host
Customer may request that System Owner perform more frequent testing at Host Customer’s
expense. Each Party and its consultants and representatives shall have the right to witness
each test conducted r to verify the accuracy of the measurements and recordings of the Meter.
System Owner shall provide at least ten (10) Business Days’ prior written notice to Host
Customer of the date upon which any such test is to occur. System Owner shall prepare a
written report setting forth the results of each such test, and shall provide Host Customer with
copies of such written report not later than twenty (20) Business Days after completion of
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such test. System Owner shall bear the cost of the annual testing of the Meter and the
preparation of the Meter test reports. .

9.4.2. The following steps shall be taken to resolve any disputes regarding the
accuracy of the Meter:

(@  If either Party disputes the accuracy or condition of the Meter,
such Party shall so advise the other Party in writing.

(b)  System Owner shall, within fifteen (15) Business Days after
receiving such notice from Host Customer or issuing such notice to Host Customer, advise
Host Customer in writing as to System Owner’s position concerning the accuracy of such
Meter and System Owner’s reasons for taking such position.

(c¢) If the Parties are unable to resolve the dispute through
reasonable negotiations, then either Party may cause the Third Party Monitor to test the Meter.

(i) If the Meter is found to be inaccurate by not more than
2%, any previous recordings of the Meter shall be deemed accurate, and the Party disputing
the accuracy or condition of the Meter under Section 9.4.2 shall bear the cost of inspection
and testing of the Meter.

(i)  If the Meter is found to be inaccurate by more than 2%
or if such Meter is for any reason out of service or fails to register, then (a) System Owner
shall promptly cause any Meter found to be inaccurate to be adjusted to correct, to the extent
practicable, such inaccuracy, and (b) the Parties shall estimate the correct amounts of Energy
delivered during the periods affected by such inaccuracy, service outage or failure to register
as provided in Section 9.2. If as a result of such adjustment the quantity of Output for any
period is decreased (such quantity, the “Energy Deficiency Quantity”), System Owner shall
reimburse Host Customer for the amount paid by Host Customer in consideration for the
Energy Deficiency Quantity, and shall bear the cost of inspection and testing of the Meter. If
as a result of such adjustment the quantity of Output for any period is increased (such
quantity, the “Energy Surplus Quantity”), Host Customer shall pay for the Energy Surplus
Quantity at the Energy Payment Rate applicable during the applicable Contract Year, and
shall bear the cost of inspection and testing of the Meter.

10. ENVIRONMENTAL COMPLIANCE

Host Customer shall comply with any and all applicable environmental laws, including but
not limited to, the California Environmental Quality Act (“CEQA™), and shall retain the
services of qualified consultants to provide all required research and documentation required
for such compliance, including but not limited to, the preparation of a mitigated negative
declaration. System Owner shall cooperate with the Host Customer in preparing the CEQA
documentation, including, but not limited to, that CEQA documentation required for a
conditional use permit and/or other applicable permits. Host Customer shall be responsible
for the costs of the initial study required for environmental compliance. The initial study will
be performed under the direction and control of System Owner, subject to the requirements of
this Section. Either Party, following the completion of such initial study, may terminate this
Agreement by written notice to other Party should environmental compliance measures or
unforeseen site conditions render the Project economically disadvantageous for the
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terminating Party or the time required to implement any environmental compliance measures
or remediation exceed the terminating Party’s reasonable expectations. If Host Customer does
not obtain all required environmental approvals by March 30, 2011, Host Customer may
terminate this Agreement by written notice to System Owner, Nothing set forth herein shall be
interpreted to require either Party to undertake environmental remediation at the Premises if
mandated by law, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>