ITEM NO. 7

STAFF REPORT EL CORAZON STANDING COMMITTEE
DATE: December 10, 2013
TO: Chairman and Members of the El Corazon Standing Committee and

Economic Development Commission
FROM: City Manager's Office

SUBJECT: NEGOTIATION AGREEMENT WITH SWIMMING HALL OF FAME
PARTNERS, INC.

SYNOPSIS

Staff recommends that the EI Corazon Standing Committee requests that the City
Council approve a Negotiation Agreement (NA) with Swimming Hall of Fame Partners,
Inc. (SHOFP), as the developer, to negotiate a potential Development and Disposition
Agreement (DDA) for the development of a recreational component of El Corazon, and

authorization for staff to negotiate a Development and Disposition Agreement with the
developer.

BACKGROUND

At the August 31, 2011, City Council meeting, the City Council unanimously approved
the selection of The Sudberry Properties/Soccer Field of Dreams as the developer of El
Corazon. At the meeting, staff was also authorized to negotiate and prepare an
Exclusive Negotiation Agreement (ENA) with The Sudberry Properties/Soccer Field of

Dreams for the purpose of entering into a Development and Disposition Agreement for
the development of El Corazon.

Staff has been approached by the SHOFP in regards to the development of an aquatics
complex, along with a major hotel with water park on a portion of Ei Corazon. The
concept development would be consistent with the El Corazon Specific Plan.

ANALYSIS

The purpose for entering into an NA with SHOFP is to provide assurances to SHOFP
that the City will not enter into discussions with another developer while the parties

negotiate a Development and Disposition Agreement for the development of El
Corazon.

As currently proposed by SHOFP, the development would consist of the following
components:



400-suite convention hotel with meeting rooms, auditorium and theater;

30-acre water park with room for expansion, including parking;

World-class aquatic facilities, to include 70 meter competition pool with moveable

bulkheads, 25m x 25m competition stadium, therapy/teaching pool and adequate

parking;

4, Dry land training/sports therapy facility to be operated in cooperation with
reputable sport medicine/therapy group;

5. Museum and library building of approximately 15,000 sq. ft. of exhibition space to

include: museum/store/pro shop of approximately 2,000 sq. ft., storage area of

approximately 2,000 sq. ft., offices and classrooms of approximately 2,000 sq. ft.,

all with adequate parking;

WN =

6. 100+/- dormitories for athletes and coaches to accommodate long-term training
for water polo, synchronized swimming and diving, beach volleyball and triathlon
training;

7. 6 beach volleyball courts for instruction and one championship court with

permanent seating for 500 and accommodation for additional seating, as needed:
Office and meeting space for USA beach volleyball events:
Office and meeting space for USA triathlon events:

0. Loop road and trails (app. 2 2 — 3 ¥z miles) as per the El Corazon Master Plan,
to be used for triathlon training.

0w

The NA would provide all parties a 180 day negotiation period and the opportunity to
develop a formal Development and Disposition Agreement for the development as
proposed. The NA also includes Sudberry as a party, as Sudberry does have
development rights over the portion of El Corazon subject to this NA.

RECOMMENDATION

Staff recommends that the ElI Corazon Standing Committee requests that the City
Council approve a Negotiation Agreement (NA) with Swimming Hall of Fame Partners,
Inc. (SHOFP), as the developer, to negotiate a potential Development and Disposition
Agreement (DDA) for the development of a recreational component of El Corazon, and

authorization for staff to negotiate a Development and Disposition Agreement with the
developer.

Submitted by:

Peter A. Weiss
Consulting Assistant
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NEGOTIATION AGREEMENT
by and between

THE CITY OF OCEANSIDE AND
INTERNATIONAL SWIMMING HALL OF FAME PARTNERS, Oceanside, INC.

THIS NEGOTIATION AGREEMENT (the Agrec!zment") is entered into
this 30th day of November 2011 ("Effectjye| Date"), by Eqd between the City
of Oceanside, a public body, corporate gfa d"politic (the "Ci‘&y ) Sudberry
Development Inc. ("Sudberry”) and INTE"RNATIONAL SWIMMING/HALL OF FAME
Swimming Hall of Fame Partners, Oceansit':ier, Inc. (ISHOFSHOFP, INC), a Florida
corporation, a California cor%re'ation (the "180 P ('c'omment—Dé eloper

. lto, confirm its e?al status in California), on

needs to provide documentati#{\ o !
the terms and provisions set fo h\ belﬁw.!The City'l Sudberry, and
DeveloperSHOFP, Inc. may sometimjes be'réferred to'herein individually as

"Party" and collecti ely' ?ls "Parties.!

RECITA §

|

1.//In 1994, the ity achili"ed the a p'réximate 465-acre former sand
mining site kno-yiin as El|Corazon, located south of Mesa Drive, east of

El'Camino Real, west of .%ﬁcho del Oro Drive and north of Oceanside
Boulevard. :

2. The El Corazon silte esently includes some existing development, such
as a senior cente’ lopened in 2009, a green waste composting facility,
and reclamation activities with a mine tailings pond.

3. Following a multi-year public planning effort, the City Council adopted
the El Corazon Specific Plan ("Specific Plan") and certified a Final
Environmental Impact Report ("EIR"). The Specific Plan and EIR

contemplate the development of park and recreational uses, commercial
uses, a hotel and civic services.



. On January 2, 2013, the City Council approved a disposition and
development agreement (El Corazon DDA) with Sudberry
Development Inc. (Sudberry) for the development of the
commercial area and the balance of the recreational area of the
El Corazon property, as those terms are defined in the El Corazon
DDA. The DDA grants Sudberry the right to develop
approximately sixty (60) acres of the commercial portion of El
Corazon as provided for in the DDA;

the “balance of the recreational area,” erm is defined in
the DDA, for an initial period of up to
However, the City also has the rig ﬁ
the recreational area with Sudb

refusal; W‘

. The El Corazon DDA also grants Sudberry w‘ﬁ“ 1ght to develop

years
p develop tl’{ l lFalance of

retaining a rrg Tfrst

""l Dl "‘""llw

. ISHOFSHOFP, INC has proached t 'l ’ h a proposal "ﬁ@,
develop the balance of"t 1é|mﬁ:reat|onalﬁ j with a state of the

art swimming complex a .Fl deve ent ISHOFSHOFP,

INC's proposal may includ ‘ rop % ithin tLé"Palance of the

recreational nd portiohg;of the ercnal jea of the El
Corazon D@jmﬁ"ﬁlﬂ “"m“ " ‘ %ﬁm m"""mmp

0,

"ll1| | I
. The purpose of th|s nJ otlatron a Pﬁ‘ement is to allow

QOFS HOFP B’é and the City to devote the
#I‘z il Qrﬂ %"T F‘ m){lm" éss the feasibility of the
NC plic w)sal an llpotentlally develop an

agreement to r eme ' HOFSHOFP INC's proposal to be
g} ﬂﬁtent with th’%’fl Co n Specfic Plan. Sudberry consents to
drscussuons betweeﬂ SHOF HOFP INC and the City related to a -
potentlallnliﬁ‘ase to rrq lement the ISHOFSHOFP, INC proposal.
Sudberry wé' hereby releases the City from any claim for

breach of cor'1 a@t’ll%reach of the implied covenant of good faith
and fair deallng lor any other cause of action, whether in law or
equity, arising from negotiations between ISHOFSHOFP, INC and
the City covering the commercial property subject to the El
Corazon DDA.

. Any agreement between the City and ISHOFSHOFP, INC shall be
subject to approval by the City Council in its sole discretion.
Moreover, to the extent any agreement with ISHOFSHOFP, INC
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requires an amendment to the El Corazon DDA, such approval
shall be in the sole discretion of Sudberry and the City Council.
By entering into this Agreement, Sudberry does not waive any of
its rights to develop the El Corazon property in a manner
consistent with the El Corazon DDA. Neither Sudberry nor the
City shall be responsible for any costs incurred by SHOFP, Inc
pursuant to this Agreement.

IT IS HEREBY MUTUALLY AGREED AS FP‘I,MO“!F
- =

I. Negotiation
A. Good Faith Negotiations

The City, Subderry, and‘ ISHOF (coIIepti ely, the “Parties/’) agree for the
period set forth below in Sectio I.p \:o negotiaw iligently and in good faith to
prepare a Disposition and Devel pmenk ﬁg,reement DDA") with respect to that
area in the Specific Plan area which is sho‘/\{‘p on the Site Map attached hereto as
Exhibit "A," hereiqa|ﬂ e feferred tor‘as the "F#gﬂect Sitel | The obligation to negotiate
in good faith requi #5 the ﬁe pective rtid'to Co'fimunicate with each other with
il i. | .
respect to those issues for which agreemeht has not been reached and in such
communication, to fo oW re donable negﬁtiation procedures, including meetings,
telephor}e (:i?.inv?rsationw r}c‘ cor're-splondezi ce. The Parties understand that final
accord/ on"any o ﬁ issuesr ay not‘b,e [ﬁached. Nothing herein shall obligate the
City 'to/approve or execute dDDA. The 'CGity expressly reserves its discretion to

approvelor, reject the terms of a|future DDA.

The City, anticipates|that following execution of this Agreement, and
through the pl i;Pd of neg:ci)l iation and preparation of the DDA, the City, as
well as certain conépltanpg, and attorneys for the City, will devote substantial
time and effort in revie ing documents, proposals, plans, and meeting with
the ISHOFSHOFP, INC, each other, and other necessary third parties. The City
acknowledges that the ISHOFSHOFP, INC will also expend substantial time
and resources hereunder and the Parties are willing to engage in these

activities subject to the terms and conditions set forth in this Agreement.
B. Period of Negotiations

The Negotiation Period shall commence upon the date the City approves
3



and executes this Agreement following execution by the ISHOFSHOFP, INC
and Sudberry (the "Effective Date") and continue for one hundred eighty (180)
days. The Negotiation Period shali commence no earlier than
January 6, 2014. The Parties agree to negotiate in good faith and conduct due
diligence activities during the Negotiation Period.

If a final DDA has not been approved by the Parties by the expiration of the
Negotiation Period, then this Agreement shall automatically terminate. Provided,
however, in the event of circumstances beyond tl'lﬁ éasonable control of either
Party, so long as the Parties are negotiating dil'gﬁ y and in good faith, either of
the Parties can request, in writing, an additiq i.L,i ; (60) day extension of the
Negotiation Period. Any other extension beyond the Neg1 tiation Period must be

approved by the City Council at a publi hlg,eeting.

II. TERMS TO BE NEGOTIATED

A. City, ISHOFSHOFP, ld, nd Sudbe Y, shall meet regularly with
each other in order to negotiat! 'a!}p')roposed DA to include, without
limitation, the fﬂlowing proyisions:

1 4}"00 suitel ﬁonventio P]o F‘} Lith meeting rooms, auditorium
and theate

2. 30 lgé{
parki”&

3. V\Iotrld-cl 85 aquatic adl)ij;ies, to include 70 meter competition
pooljwith moyeable bulkheads, 25m x 25m competition
stadiurln’, theraﬂy{/teaching pool and adequate parking;

4. Dry IanclI Fraining/sports therapy facility to be operated in
cooperation with reputable sport medicine/therapy group;

5.1 seumjand library building of approximately 15,000 sq. ft. of
exhqgi"};ion space to include: museum/store/pro shop of
approximately 2,000 sq. ft., storage area of approximately 2,000
sq. ft., offices and classrooms of approximately 2,000 sq. ft., all
with adequate parking;

6. 100+/- dormitories for athletes and coaches to accommodate
long-term training for water polo, synchronized swimming and
diving, beach volleyball and triathlon training;

7. 6 beach volleyball courts for instruction and one championship

\J&e park with thom for expansion, including
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court with permanent seating for 500 and accommodation for
additional seating, as needed;

8. Office and meeting space for USA beach volleyball events;

9. Office and meeting space for USA triathlon events

10. Loop road and trails (app. 2 2 — 3 %2 miles) as per the El
Corazon Master Plan, to be used for triathlon training.

B. The Parties will negotiate in good faith to F“taplish a timeline/schedule
for construction of the foregoing and all matte s‘ related (i.e. environmental,

financing, entitlements, etc.).

1. A schedule of perform?!i)ce encompassing} ab[I)ropriate and
necessary legal, admmls}trative and financial ‘be chmarks to be

|
met by the appropriate P}ai't?/ and éPeciﬁc deadlines,

2. The performall'}cé guqrantees, good faith deposits, and liquidated
damages to be g'equiréq, i{ applicable,

l
3. tT'he rights and remedies of the Partic'as upon termination DDA.

C: [IISHIOFSHOF”P, EN; .\L‘ill ﬁ)i“e are Jrﬁ submit a fiscal feasibility report for
the portions of the de;velopment based on current market conditions.
ISHOFSHOFP," II C will'also submitto the appropriate agency (as required by
aw and as negot;a ed between the parties) a market feasibility study for the
deve!ﬁ)pment to be F‘ollowed by a detailed pro forma after preconditions for
the deve!opment hal/e been met by ISHOFSHOFP, INC and approved by the

City. !

1. ISHOFAT its sole cost, SHOFP, INC will provide the City with
documentation demonstrating that it has and/or will obtain the
necessary financing for prosecution of the development to its
conclusion, such documentation to include an equity financing
plan.

2. Necessary Debt and Equity Financing: ISHOFSHOFP, INC shall
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D.

details with regard to th

submit evidence to City including financial structure and
preliminary commitments, demonstrating it can and will obtain the

necessary debt and equity financing in an amount sufficient to pay
for development of Project Site.

3. City Right to Additional Information: City reserves the right,
during the term of this Agreement to request reasonable
additional information and data fr | ISHOFSHOFP, INC
necessary for review and evaluat ﬁ of the proposed project.
ISHOFSHOFP, INC ag{ g’tq provide such additional
information or data 'nlﬂ timely manper. All information

regarding the ISHOF ! OFP, INC u’sgr?ess practices shall
remain confidential t0 {she extent allowed h)y law.

ISHOFSHOFP, INC , provide City kyy" 2ny other information and
egf)ing matters ﬁs requested.

E. Neither Slﬁ&)ﬁ"{y'nor Tthe City will ot be resgopsible for any costs

related to this Aqlr%é‘

ent. q% elopment

.
I1I. h}!‘{‘,ITIN..'ON ON, REMEDIES -OR'[EREACH OR DEFAULT OF THE

A.
!

AGREEMENT

l
The Parties', {/'vould helﬂl agreed to any part of this Agreement if such party
vere to be liable to an\fgther party for any amount of monetary damages.

A'(;ﬁzp'rdingly, the-j parties acknowledge and agree that the exclusive

remedy upon b gich or default of the other party to negotiate in good

faith as|set fo I'i {h this Agreement, isto terminate this Agreement.

Each Party acknowledges it is aware of the meaning and legal effect of
California Civil Code Section 1542, which provides

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS FAVOR AT THE TIME OF EXECUTING THE
RELEASE, WHICH IF KNOWN BY HIM WOULD HAVE
MATERIALLY AFFECTED HIS SETTLEMENT WITH THE

6



DEBTOR.

C. Civil Code section 1542 notwithstanding, it is the Parties intention to be
bound by the limitation on remedies set forth in this Section and each
Party hereby releases any and all claims against the other Parties for
monetary damages or other legal or equitable relief, whether or not such
released claims were known or unknown to the releasing Parties as of its
entry into this Agreement. Each Party hereby waives the benefits of Civil
Code section 1542 and all other statutes and jtfdicial decisions (whether
state or federal) or similar effect.

|

Sudberry Initial ity Initial ISHOFSHOFP,
INC Initial

|
IV. CITY NOT RESPONSIB!'E/FOR ?Cl)STS

The City is ‘ﬂgp rﬁaam)nsible for a'ny Cosic Isﬁociated Yyith the planning and
development of the'Project|Site pursh t arising from this Agreement.
P

V.  ASSIGNMENT

City is enteri:ng into tthlis Agreemént based on the prior experience and
qualifications of the ISHOFSHOFP, INC. Therefore, ISHOFSHOFP, INC shall
not assign( ’sell or otherw}se transfer any or all of their rights under this
Agreement'to,any party, V/ithout the prior written approval of the City, at is sole
discretion.

VI.  INDEMNITY

ISHOFSHOFP, INCagrees to defend, indemnify and hold harmless the
City and each of its elected officials, officers, agents, and employees from any
challenge to this Agreement, or any and all of the losses, liabilities, claims or
costs, including attorney fees, arising from arising from ISHOFSHOFP, INC’s
negligent acts, errors, or omissions with respect to its obligations under the
Agreement or the Project site, excluding any losses arising from the sole
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negligence or the sole willful misconduct of the City. The indemnity
obligation shall survive termination of the Agreement.

VII. ENTIRE AGREEMENT

This Agreement represents the entire agreement of the Parties and
supersedes all negotiations or previous agreements between the Parties. This
Agreement may not be amended unless agreed to i “'Y[iting and certified by
the authorized representatives of the Parties. N@amendment may be
enforced against the City unless approved by elld y Council,

VIII. GOVERNING LAW

This Agreement shall be interpreteci nd enforced in accordance with the
provisions of California law.

I
IX.  NOTHIRD PARTY BENEFIC[NQIE'

City, ISHOF&HOER 1NC, Yhd Su Lye ry expressly acknowledge and
1t % J} 1] x

agree they do not !ntend, '{/their exe W n'of this|Agreement to benefit any

persons or entities q‘?t signatoty to thi ,ﬁ reement. No person or entity shall have

any rights or! causes ofla ,3 ag inst the’ ity, ISHOFSHOFP, INC or

Sudbeyiild '¢$”ﬁ1 out part

Qi the Partics) entryj'and/or performance of this
Agrﬁeia ent.

X. CO N‘{ERPARTS

This Agreé nent mayibe executed in two counterpart originals which,
when taken toge ge.r sl“ constitute one instrument.

XI. EFFECTIVE DATE

The Effective Date of this Agreement shall be the date signed by the
City following execution by ISHOFSHOFP, INC and Sudberry.

XII. NOTICES



A. Any formal notice, request, approval or other communication to be
provided by any Party shall be in writing and dispatched by first class mail,
registered or certified mail, postage prepaid, return receipts requested, or by
electronic facsimile transmission followed by delivery of a "hard" copy or by
personal delivery, to the addresses of the other Parties set forth below.
Such written notices, requests approvals of other communication may be sent
in the same manner to such other addresses as the Parties may from time to
time designate. l

i

B. Any notice that is transmitted be e’eot'romﬁ;‘ﬁlfacsimile transmission
followed by deliver of a "hard" copy, shall beldeemed delivered upon its
transmission: any notice personally de'li\ﬁa ed shall be deemed received on
the documented date of receipt; any n tice that is sent by'regjstered or
certified mail. Postage prepaid, return receipt requested shall be deemed
received on the date of receipt.

C. If to City:

City of ch’eaqzside
Attn. City Man%éer
300 Notth Coast Mighway

i o
Oceanside/|CA qzoiszr

With ‘a| copy to

John P. Mulle

City Attorne‘y’/

300;North Coast Highway
Oceaside, C/ 82054

D. If to Sudberry:
Sudberry Properties

5465 Morehouse Drive
San Diego, CA 92121

E. If to ISHOFSHOFP, INC:
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