APPENDIX A
Notice of Preparation (NOP) and Comments

Notice of Preparation

NOP Comment Letters

Buena Vista Audubon Society
PO Box 480
Oceanside, CA 92049-0480
July 14, 2014
Sent by email to: Mwright@ci.oceanside.ca.us

City of Oceanside
Development Services Department
Attn: Mary P. Wright, Planning Consultant
300 North Coast Highway
Oceanside, California 92054
SUBJECT: INNS AT BUENA VISTA CREEK EIR SCOPING COMMENTS
Dear Ms. Wright:
In addition to the wide range of topics that will be included in the EIR, as
described at the scoping meeting, please also include analysis of the following:
Adequacy of the design to provide a 100 ft. riparian buffer that is consistent with
other recent development along the creek and that will protect the riparian habitat
from impacts of the development;
An explanation of the method of the wetland delineation and whether these are
consistent with resource agency standards;
Adequacy of energy efficiencies and how a cap on greenhouse gases can be
incorporated into the project;
Creation of pedestrian trails on the property that link into existing and proposed
trails in the cities of Carlsbad and Oceanside to ultimately be part of the
“Waterfalls to Waves” trail system; and
Feasibility of incorporating filters on polluted runoff from the I-78 roadway that
runs through two drains on the property and discharges into Buena Vista Creek,
to protect water quality in the creek.
If you have questions, I can be contacted at (760) 942-5167 or at
jmherskowitz@yahoo.com .
Sincerely,
Joan Herskowitz
Co-Chair, Conservation Committee
Buena Vista Audubon Society

SAN LUIS REY BAND OF MISSION INDIANS
1889 Sunset Drive • Vista, California 92081
760-724-8505 • FAX 760-724-2172
www.slrmissionindians.org
July 17, 2014
Mary P. Wright
Planning Consultant
Development Services Department
City of Oceanside
300 North Coast Highway
Oceanside, CA 92054
RE:

VIA ELECTRONIC MAIL
mwright@ci.oceanside.ca.us

TRIBAL RESPONSE REGARDING THE NOTICE OF PREPARATION
OF AN ENVIRONMENTAL IMPACT REPORT FOR THE INNS AT
BUENA VISTA CREEK AND REQUEST FOR CULTURAL RESOURCE
REPORT

Dear Ms. Wright:
We, the San Luis Rey Band of Mission Indians (“Tribe”) have received and reviewed the
City of Oceanside’s (“City’s”) Notice of Preparation (“NOP”) of an Environmental Impact
Report for the Inns at Buena Vista Creek (“Project”) and inquiry whether the Tribe has any
knowledge of cultural resources or sacred places that may be impacted by the proposed Project.
According to the NOP, the Project is located at California State Route 78 and Jefferson Street in
both city jurisdictions of Oceanside and Carlsbad.
As you are aware, we are a northern San Diego County Tribe whose traditional territory
includes Camp Pendleton, the current cities of Oceanside, Carlsbad, Vista, San Marcos and
Escondido, as well as unincorporated areas in northern San Diego County, such as the
communities of Fallbrook and Bonsall. We are resolute in the preservation and protection of
cultural, archaeological and historical sites within all these jurisdictions.
The land in and around the Project area is sacred to the Luiseño people. Our Tribe is
aware of many cultural resource sites within close proximity of the proposed Project site and
strongly urges caution in assessing the land encompassing the Project for development purposes,
as well as incorporating the presence of a Native American monitor during all ground disturbing
activities and cultural resource assessment surveys.
The Tribe has enjoyed a mutually respectful relationship with the City over the years and
would appreciate an opportunity to discuss this Project’s potential negative impact on our
Luiseño cultural resources in a face-to-face meeting. We understand that there will be no General
Plan Amendment, Specific Plan Amendment and/or designation of Open Space for this Project
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requiring an SB 18 Consultation. To arrange a meeting time, please contact SLR’s Cultural
Resource Manager, Cami Mojado, at 760.917.1736.
In addition, we also request that the City provide us with a copy of any and all cultural
resources reports and/or assessments for this Project. Digital copies are preferred and may be
sent to SLR’s Tribal Office at cjmojado@slrmissionindians.org. If hard copies are only available,
please send them directly to SRL’s Tribal Office located at 1889 Sunset Drive, Vista, CA 92081.
We appreciate the opportunity to share with the City of Oceanside our concerns regarding
this Project and thank you for your assistance in protecting our invaluable Luiseño Native
American cultural resources.

Sincerely,

Merri Lopez-Keifer
Tribal Counsel
San Luis Rey Band of Mission Indians

cc:

Melvin Vernon, Tribal Captain
Carmen Mojado, Secretary of Government Relations and President of Saving Sacred
Sites
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Elizabeth Doalson
From:
Sent:
To:
Subject:

Mary Wright <MWright@ci.oceanside.ca.us>
Friday, July 25, 2014 9:50 AM
Shawn Shamlou; Elizabeth Doalson; Shelah Riggs
FW: Comments on Inns at Buena Vista Creek EIR Scope

Please see NOP comments from Preserve Calavera. –Mary
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Mary P. Wright, AICP
Planning Consultant
City of Oceanside
760.435.3529
MWright@ci.oceanside.ca.us
Office Hours: Mon 8:00-5:00; Fri 8:00-4:00
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

From: diane nygaard [mailto:dandd2@peoplepc.com]
Sent: Wednesday, July 23, 2014 2:41 PM
To: Mary Wright
Cc: Marisa Lundstedt
Subject: Comments on Inns at Buena Vista Creek EIR Scope

Dear Ms. Wright:
These comments are submitted on behalf of Preserve Calavera. Please reply to confirm timely
receipt.
The following are a few comments on the scope of the EIR for the Inns at Buena Vista Creek project
:
-

This reach of Buena Vista Creek through the project is just downstream from the Buena Vista
Creek Ecological Reserve- an area many of us spent years acquiring in order to preserve the
sensitive resources on site. This upstream area includes a full 100’ biological buffer instead of
the more typical 50’ biological buffer and 50’ planning buffer. The project is proposing some
intrusion within the 100’ buffer, but has other areas with a greater than 100’ buffer. The EIR
needs to evaluate the function of the proposed buffer and assure that it provides equal or
greater value than the full 100’ biological buffer would provide.

-

The city of Carlsbad recently approved a project to do vegetation thinning within much of the
creek channel/banks on the project site. The EIR needs to evaluate how this ongoing
vegetation clearing will be addressed during and after project construction.

-

It is our understanding that a complete wetland delineation has been done of the site. This
needs to be reviewed to assure that it addressed site conditions prior to any unauthorized
reconfiguration. There has been a lot of dumping on this site over the years. Some was
permitted (dredge material from the lagoon). But we expect that much that occurred on site
was not permitted and may have changed site conditions. The delineation needs to have
considered such site alterations over time and take that into account in determining the limits
of wetlands as they would have existed without any unpermitted site alterations that might
1

have reduced such historic wetlands. Please note that a similar situation occurred further
downstream on the land west of S. Coast Highway across from the Buena Vista Nature
Center. That delineation was invalidated by the staff of the CA Coastal Commission in their
comments on an appeal of the city of Oceanside Boardwalk project.
-

The current site plan does not provide full connectivity of bicycle/pedestrian travel through the
Buena Vista Creek valley between Jefferson and El Camino Real. This is a key liunk in
regional connections that help mitigate for the elimination of the Marron rd connection between
El Camino Real and College. Bicycle/pedestrian movement needs to be fully accommodated
through a combination of soft surface trails and sidewalk/bike trail links. It is our understanding
that the Oceanside Fire Department has indicated pedestrians cannot be allowed on
emergency access roads. However such mixed use is allowed on numerous such roads
throughout San Diego. Joint use reduces the amount of impact, better protects the natural
resources, reduces potential problems with run-off and is just good common sense. The EIR
should come up with design modifications or other mitigation that provides for full
pedestrian/bicycle connectivity with the bridge across the creek helping to link connections on
both sides of Buena Vista Creek.

-

GHG needs to be thoroughly evaluated both for project specific and cumulative impacts. The
city of Oceanside has been using a threshold of 900 m tons/year for project impacts- but
without any real justification for its adequacy in Oceanside. The project should be evaluated
for its energy efficiency improvements beyond BAU and should achieve a minimum 28%
reduction. There will also need to be a clear rationale for the cumulative GHG impacts with
meaningful mitigation in the absence of any local adopted CAP and a regional plan that has
been determined to be inadequate through litigation.
Thank you for your consideration of these comments.
Diane Nygaard
On Behalf of Preserve Calavera
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July 25, 2014
City of Oceanside
Development Services Department
300 North Coast Highway
Oceanside, California 92054
Attn: Mary P. Wright, Planning Consultant
Re:

Scoping Comments
Notice of Preparation of an Environmental Impact Report

Project: “The Inns at Buena Vista Creek”; D10-00010/CUP10-00031-35/P10-00006/RC10-00011/CSP12-00001
The Buena Vista Lagoon Foundation Board of Directors directed me to provide the following
response to the above referenced Notice of Preparation of EIR at its July 17, 2014 regular
meeting. The Foundation President and I attended the Public Scoping Meeting held July 10,
2014 and provided preliminary verbal comments. We note and concur with the extensive list of
issue areas for Potential Environmental Effects already published by City Staff in the NOP.
We noted with interest the relatively low public attendance at the Scoping Meeting compared
to other potentially controversial project proposals in the vicinity of the Buena Vista Lagoon.
This project site seems to be the first (or only) to have no actual legal residents within a
reasonable Public Notice Radius. Hundreds if not thousands of the “transient” traveling public
would probably be interested if the project was known to them. It is prudent to actively solicit
public interest and input on this discretionary proposal. We strongly suggest a more
comprehensive effort to inform the public of their opportunity to comment on the project at
the next appropriate opportunity such as review of the completed EIR.
Buena Vista Lagoon is immediately adjacent to the project site. The State of California has fee
ownership of lagoon property up to Jefferson Street. The Lagoon itself is effectively defined
by water surface elevation and wetland boundary which extend upstream Easterly of Jefferson
Street within the former “Creek” area.
BUENA VISTA LAGOON FOUNDATION IS A NON-PROFIT CALIFORNIA CORPORATION (501c3)

The current water surface elevation of the Lagoon adjacent to the project site is significantly
higher than the discharge flowline of existing drainage structures. Merely “cleaning” drainage
pipes will not result in improved drainage. A prior EIR on property North of Highway 78
(Walmart etc. site) with similar drainage conditions resulted in the inlet ponding area of
existing drainage structures being defined as part of the Jurisdictional Wetland requiring
additional mitigation.
Aesthetics and Land Form Alteration
The project proposes construction of four structures ranging from four to six stories in height.
Actual dimensions and elevations are not given in the NOP so are presumed to be in the range of
forty to seventy feet above finished grade which is also not referenced. The tallest structures
in the Buena Vista Creek “valley” placed at the lowest point adjacent to the Creek and Lagoon is
the same effect as a significant Land Form Alteration.
Landscaping Improvements on the site would probably be a significant aesthetic improvement.
The massive proposed structures could easily be a significant detriment as they would be much
closer and visible to both Highway 78 and Jefferson St traffic. Views of the easterly portion
of the Lagoon and Creek currently enjoyed by the entire upland “Buena Vista Valley” would be
significantly altered.
Biological Resources
Fish, Birds, and other species types have been documented extensively throughout the Buena
Vista Lagoon including the area adjacent and within the subject property. Several of these are
listed as Endangered such as the Belding’s Savannah Sparrow which has nesting sites on the
“Islands” near this portion of the Lagoon.
Previous EIR studies on other nearby projects considered the effects of building construction
on the flight patterns of migratory birds using the Lagoon. The proposed project structures
have a much greater potential to affect wildlife beyond the limits of the Lagoon itself.
Geology and Soils; Hazards; and Hazardous Materials
The site may have received dredge material from Buena Vista Lagoon and Creek.
Vegetation within Buena Vista Creek has functioned as Bio-Filtration of sediments and water
entering Buena Vista Lagoon. Sediment characterization studies within the Lagoon have shown
the sediments are not contaminated with expected urban pollutants leading to the suggestion
that those urban pollutants were captured within the upstream Buena Vista Creek. Residual
urban pollutants may or may not exist in dredge/excavation material previously removed from
the Creek and Lagoon.

Several public sewage transmission pipelines are within and adjacent to the subject
property/project. Substantial sewage spills have been documented on several occasions
upstream from the site and adjacent to the site. Any hazard from previous contamination and
potential for future spills and contamination should be considered.
Residents all around the Lagoon have been concerned with the presence of a variety of vectors.
West Nile Virus is of particular concern. The project proposes the addition of over 400
guests/residents in immediate proximity to the lagoon. Vector hazards will require some form
of mitigation.
Land Use and Planning
The project would be the first and only site in immediate proximity to the Lagoon with a
significant concentration of human occupation. Impacts to significant resources by any project
are unavoidable. Impacts of existing infrastructure such as sewer facilities and highways on
the site are unavoidable. Impacts/hazards of existing vectors on the site are also likely.
Hydrology and Water Quality
The project proposes removal of sediment and vegetation from the adjacent Creek/Lagoon
channel. Bio-filtration of urban pollutants by vegetation within this channel has kept the Lagoon
relatively free of these pollutants. Removal of this vegetation could have a negative impact on
the water quality of Buena Vista Lagoon.
The remaining Issue Areas identified by Staff are of concern and should be included in the EIR
although we do not have additional comments at this time.
The Board of Directors and myself will be available for any questions, discussions, and to assist
with information from prior Reports.
Sincerely,

BUENA VISTA LAGOON FOUNDATION, Inc.
By Ronald W. Wootton, PLS
Executive Director

COMPANY NAME

U.S. Fish and Wildlife Service
Carlsbad Fish and Wildlife Office
2177 Salk Avenue, Suite 250
Carlsbad, California 92008
760-431-9440
FAX 760-431-9624

California Department offish and Wildlife
South Coast Region
3883 Ruffin Road
San Diego, California 92123
858-467-4201
FAX 858-467-4299

In Reply Refer To:
FWS/CDFW-IIB0209-14TA0444

JUL 282014
Ms. Mary P. Wright, Planning Consultant
City of Oceanside
Development Services Department
300 North Coast Highway
Oceanside, California 92054
Subject:

Comments on the Notice of Preparation of an Environmental Impact Report for The Inns
at Buena Vista Creek Project, City of Oceanside (SCH# 2014061090)

Dear Ms. Wright:
The California Department ofFish and Wildlife (Department) and U.S. Fish and Wildlife Service
(Service), collectively referred to as the Wildlife Agencies, have reviewed the above-referenced
Notice of Preparation (NOP) of an Environmental Impact Report (EIR) for The Inns at Buena Vista
Creek Project, in the City of Oceanside (City), dated June 27, 2014. The project details provided
herein are based on the information provided in the NOP, July 16,2012 and December 5,2013
Project meetings, our knowledge of sensitive and declining vegetation communities in the region,
and our participation in the Multiple Habitat Conservation Program (MHCP) and the City's draft
MHCP Subarea Plan (SAP).
The primary concern and mandate of the Service is the protection of fish and wildlife resources and
their habitats. The Service has legal responsibility for the welfare of migratory birds, anadromous
fish, and threatened and endangered animals and plants occurring in the United States. The Service
is also responsible for administering the Federal Endangered Species Act of 1973 (Act), as amended
(16 U.S.C. 1531 et seq.), including habitat conservation plans (HCP) developed under section
10(a)(I) of the Act. The Department is a Trustee Agency with jurisdiction over natural resources
affected by the project (California Environmental Quality Act [CEQA] Guidelines §15386) and is a
Responsible Agency under CEQA Guidelines Section 15381 over those aspects of the proposed
project that come under the purview of the California Endangered Species Act (Fish and Game Code
§2050 et seq.) and Fish and Game Code Section 1600 et seq. The Department also administers the
Natural Community Conservation Planning (NCCP) program, a California regional habitat
conservation planning program. The City participates in the NCCP and the Service's HCP programs
through the development of their draft SAP.
The 12.51-acre proposed project site is located at the southeast comer of Jefferson Street and
State Route 78 (SR-78). The site contains a portion of Buena Vista Creek and is bordered to the
north by SR-78, to the east and south by Buena Vista Creek and a portion of the Plaza Camino Real
Shopping Center parking lot, and Jefferson Street and the Buena Vista Lagoon to the west.
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Approximately 9.84 acres of the site are located within the City and 2.67 acres are located within the
City of Carlsbad. The portion of the property within the City is designated Special Commercial by
the Oceanside General Plan and is zoned C-2 (General Commercial) and CS-HO (Special
Commercial-Highway Oriented). The portion of the site within the City of Carlsbad is designated
Regional Commercial and Open Space by the Carlsbad General Plan and is zoned C-2 and OS (Open
Space).
The proposed project is the development of three hotel buildings that will range from four to six
stories in height and contain a total of 426 hotel rooms. The project will incorporate a four-level
parking structure along the northern boundary of the site adjacent to SR-78. Surface parking will
also be provided throughout the project site.
The project will include a riparian buffer along Buena Vista Creek, ranging from 90 to 220 feet in
width. Establishment of the buffer will include grading, removal of saline soils, application of soil
amendments, and planting of native vegetation (i.e., coastal sage scrub and wetland transitional
habitat). The buffer will include a grasscrete road/trail for fire access, essential flood control
maintenance, and passive recreation.
Vehicular access to the project site will be provided via two entry points. The primary point of entry
will be from a new clear-span (Le., avoids structures built within streambed), three-lane bridge
crossing over Buena Vista Creek at the site's southeast comer to the existing access road for the
Plaza Camino Real Shopping Center. The secondary access point will be a driveway located at the
western boundary of the site (right tum only ingress/egress) to/from Jefferson Street.
We offer our comments and recommendations in the enclosure to assist the City in avoiding,
minimizing, and adequately mitigating project-related impacts to biological resources and to ensure
that the project is consistent with, and does not adversely affect, the City'S draft SAP and regional
habitat conservation efforts.
Thank you for the opportunity to comment on the NOP. If you have any questions regarding this
letter, please contact Janet Stuckrath of the Service at 760-431-9440 extension 270/
Janet_Stuckrath@fws.gov or Stephanie Ponce of the Department at 858-467-4237/
Stephanie.Ponce@wildlife.ca.gov.
Sincerely,

r[)~,~i7 ~~
~/
Karen A. Goebel

---)
---

Assistant Field Supervisor
U.S. Fish and Wildlife Service

cc:

State Clearinghouse

Enclosure

~~, ~Gail K. Sevrens
Environmental Program Manager
California Department of Fish and Wildlife

Enclosure
Wildlife Agency Comments and Recommendations on the
Notice of Preparation (NOP) of a Draft Environmental Impact Report (DEIR)
For The Inns at Buena Vista Creek Project
Specific Comments
1. As proposed during the December 5, 2013 meeting, address the discrepancy between the
proposed riparian buffer (50-foot biological buffer/50-foot planning buffer) and the 100-foot
biological buffer given in the City’s draft Subarea Plan (SAP) for habitat areas occupied by
special-status species (i.e., least Bell’s vireo [Vireo bellii pusillus, vireo] and southwestern
willow flycatcher [Empidonax traillii extimus, flycatcher]); include an alternative with a 100-foot
biological buffer; explain why this alternative is not feasible; and detail any project features that
will be included to minimize the impact of a reduced buffer (e.g., walls and/or tall barrier
plantings at the development/buffer interface; anti-perch materials for avian predators on
buildings adjacent to the buffer, etc.), as requested by the Service at the December 5, 2013,
meeting.
2. Vireos were observed within the project boundaries during surveys in 2012. Updated protocollevel surveys should be conducted for the vireo and the flycatcher. Potential impacts to the vireo
and/or flycatcher will need to be addressed in consultation with the Wildlife Agencies pursuant to
the Federal Endangered Species Act of 1973 (Act), as amended (16 U.S.C. 1531 et seq.) and
California Endangered Species Act (Fish and Game Code §2050 et seq.). Impacts to vireo and/or
flycatcher could also be covered under the City’s SAP if it is completed and permitted prior to
project construction.
3. Written approval from the local Fire Marshall regarding the reduced fire buffer should be
provided in the DEIR as requested by the Wildlife Agencies at the July 16, 2012, planning
meeting.
4. The DEIR should include the width of the grasscrete fire access road/trail. We recommend that
the road/trail be the minimum width allowable for fire access.
5. The DEIR should address the “allowable uses” in the buffer zones shown on proposed project
exhibits provided to the Wildlife Agencies during the December 5, 2013, meeting. The Wildlife
Agencies generally do not agree with the inclusion of detention basins, access roads, or
hardscape from development footprint within a biological buffer.
6. The DEIR should address the type of passive recreation proposed within the biological buffer and
what measures will be included to prevent incursion into the adjacent biological buffer. It was
stated during the December 5, 2013, meeting that the grasscrete access road would be for
emergency use and flood control maintenance access only.
7. The DEIR should include a detailed discussion of the clear-span bridge and its effects on Buena
Vista Creek, and we recommend that design measures be included to support use by bats.
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8. The DEIR should address how the proposed project is consistent with the City’s draft SAP and
Local Coastal Program (LCP) as well as the City of Carlsbad’s Habitat Management Plan for the
portion of the project within the City of Carlsbad.
General Comments
To enable the Wildlife Agencies to adequately review and comment on the proposed project from the
standpoint of the protection of plants, fish, wildlife, and other biological resources, we recommend
the following information be included in the DEIR.
1. A complete discussion of the purpose and need for, and description of, the proposed project,
including all staging areas and access routes to the construction and staging areas.
2. Analyses of a range of feasible alternatives to ensure that alternatives to the proposed project are
fully considered and evaluated (Please refer to Specific Comment 6). The analyses must include
alternatives that avoid or otherwise minimize impacts to sensitive biological resources,
particularly wetlands. Specific alternative locations should be evaluated in areas with lower
resource sensitivity, where appropriate.
3. A complete assessment of the flora and fauna within and adjacent to the project area, with
particular emphasis upon identifying State and federally listed endangered, threatened, rare, or
proposed candidate species, California Species of Special Concern and/or Protected or Fully
Protected species, and locally unique species and sensitive habitats. Specifically, the DEIR
should include:
a. Discussions regarding the regional setting, pursuant to CEQA Guidelines, section 15125(c),
with special emphasis on resources that are rare or unique to the region that would be
affected by the project. This discussion is critical to an assessment of environmental impacts.
b. A thorough, recent floristic-based assessment of special status plants and natural
communities, following the Department’s Protocols for Surveying and Evaluating Impacts to
Special Status Native Plant Populations and Natural Communities (see:
http://www.dfg.ca.gov/habcon/plant/). The Department recommends that floristic, allianceand/or association-based mapping and vegetation impact assessments be conducted at the
Project site and neighboring vicinity. The Vegetation Classification Manual for Western San
Diego County, First Edition, should also be used to inform this mapping and assessment
(Sproul et al. 2011a). Adjoining habitat areas should be included in this assessment where
site activities could lead to direct or indirect impacts offsite. Habitat mapping at the alliance
level will help establish baseline vegetation conditions.

a Sproul, F., T. Keeler-Wolf, P. Gordon-Reedy, J. Dunn, A. Klein, and K. Harper. 2011. Vegetation classification
manual for Western San Diego County. Prepared by AECOM, California Department of Fish and Game, Vegetation
Classification and Mapping Program, and Conservation Biology Institute. Prepared for San Diego Association of
Governments. Five sections + appendices and figures.
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c. A thorough assessment of rare plants and rare natural communities, following the
Department’s Protocols for Surveying and Evaluating Impacts to Special Status Native Plant
Populations and Natural Communities (see: http://www.dfg.ca.gov/habcon/plant/ [hard copy
available on request]). Please follow the nomenclature used in the Manual of California
Vegetation, Second Edition, as Department protocol states this is the appropriate way to
categorize and analyze impacts to rare plant communities. The ranking of Associations and
Alliances is available in the above referenced manual.
d. A current inventory of the biological resources (to include rare, threatened, and endangered,
and other sensitive species) associated with each habitat type on site and within the area of
potential effect. Species to be addressed should include all those which meet the CEQA
definition (see CEQA Guidelines, § 15380). This should include sensitive fish, wildlife,
reptile, and amphibian species. The Department’s California Natural Diversity Data Base in
Sacramento should be contacted at or http://www.dfg.ca.gov/biogeodata/cnddb/ to obtain
current information on any previously reported sensitive species and habitat, including
Significant Natural Areas identified under Chapter 12 of the Fish and Game Code.
e. Discussions regarding seasonal variations in use of the project area and vicinity by sensitive
species, and acceptable species-specific survey procedures as determined through
consultation with the Wildlife Agencies. Focused species-specific surveys, conducted in
conformance with established protocols at the appropriate time of year and time of day when
the sensitive species are active or otherwise identifiable, are required. Acceptable speciesspecific survey procedures should be developed in consultation with the Wildlife Agencies.
4. A thorough discussion of direct, indirect, and cumulative project-related impacts expected to
adversely affect biological resources. All facets of the project should be included in this
assessment. Specifically, the DEIR should include:
a. Specific acreages and descriptions of the types of wetlands, coastal sage scrub, and other
habitats that would potentially be affected by the proposed project or project alternatives.
Maps and tables should be used to summarize such information.
b. Detailed discussions, including both qualitative and quantitative analyses, of potential direct
effects on listed and other sensitive species (fish, wildlife, plants) and their habitats within the
area of impact of the proposed and alternative projects.
c. Discussions regarding indirect project impacts on biological resources, including resources in
nearby public lands, open space, adjacent natural habitats, riparian ecosystems, and any
designated and/or proposed or existing reserve lands (e.g., preserve lands associated with a
NCCP).
i. Impacts to wildlife corridor/movement areas, including access to undisturbed habitats in
adjacent areas, should be fully evaluated.
ii. Discussions of potential adverse impacts from lighting, noise, human activity, exotic
species, and drainage. The latter subject should address: project-related changes on
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drainage patterns on and downstream of the project site; the volume, velocity, and
frequency of existing and post-project surface flows; polluted runoff; soil erosion and/or
sedimentation in streams and water bodies; and post-project fate of runoff from the
project site.
iii. If applicable, a discussion of the effects of any project-related dewatering or ground
water extraction activities to the water table and the potential resulting impacts on the
wetland/riparian habitat, if any, supported by the surface and groundwater.
d. Discussions regarding possible conflicts resulting from wildlife-human interactions at the
interface between the development project and natural habitats.
e. An analysis of the effect that the project may have on completion and/or implementation of
regional or subregional conservation programs (e.g., the City of San Diego MHCP
Subregional Plan). Under sections 2800 - 2840 of the Fish and Game Code, the Department,
through the NCCP program, is coordinating with local jurisdictions, landowners, and the
Federal Government to preserve local and regional biological diversity. Coastal sage scrub is
the first natural community to be planned for under the NCCP program. The Department
recommends that the Lead Agency ensure that the development of this project does not
preclude long-term preserve planning options and conforms with other requirements of the
NCCP program (e.g., mitigation for loss of CSS should occur at minimum of a 2:1
compensation ratio).
f. A cumulative effects analysis as described under CEQA Guidelines, section 15130, assessing
the impacts of the proposed project in conjunction with past, present, and anticipated future
projects, relative to their impacts on native plant communities and wildlife.
5. A thorough discussion of mitigation measures for adverse project-related impacts on sensitive
plants, animals, and habitats. Specifically, the DEIR should include/address:
a. Measures to fully avoid and otherwise protect Rare Natural Communities from projectrelated impacts. The Wildlife Agencies consider these communities as threatened habitats
having both regional and local significance.
b. Where avoidance is infeasible, mitigation measures that emphasize minimization of project
impacts. For unavoidable impacts, on-site habitat restoration or enhancement should be
discussed in detail. If on-site mitigation is not feasible or would not be biologically viable
(e.g., it would not adequately mitigate the loss of biological functions and values), off-site
mitigation through habitat creation and/or acquisition and preservation in perpetuity should
be addressed. The Wildlife Agencies generally do not encourage the use of relocation,
salvage, and/or transplantation as mitigation for impacts on rare, threatened, or endangered
species. Studies have shown these efforts are often experimental in nature and do not provide
for the long-term viability of the target species.
c. Mitigation measures to alleviate indirect project-related impacts on biological resources,
including measures to minimize changes in the hydrologic regimes on site, and means to
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convey runoff without damaging biological resources, including the morphology of on-site
and downstream habitats.
d. Where proposed grading or clearing is within 100 feet of proposed biological open space, or
otherwise preserved sensitive habitats, a requirement for temporary fencing. Fencing should
be placed on the impact side and should result in no vegetation loss within open space. All
temporary fencing should be removed only after the conclusion of all grading, clearing, and
construction activities.
e. A requirement that a Wildlife Agency-approved biological monitor to be present during
initial clearing, grading, and construction in sensitive habitat areas and/or in the vicinity of
biological open space areas to ensure that conservation measures associated with resource
agency permits and construction documents are performed. The biological monitor should
have the authority to halt construction to prevent or avoid take of any listed species and/or to
ensure compliance with all avoidance, minimization, and mitigation measures. Any
unauthorized impacts or actions not in compliance with the permits and construction
documents should be immediately brought to the attention of the Lead Agency and the
Wildlife Agencies.
f. Plans for restoration and revegetation, to be prepared by persons with expertise in southern
California ecosystems and native plant revegetation techniques. Each plan should include, at
a minimum: (a) the location of the mitigation site; (b) the plant species to be used, container
sizes, and seeding rates; (c) a schematic depicting the mitigation area; (d) planting schedule;
(e) a description of the irrigation methodology; (f) measures to control exotic vegetation on
site; (g) specific success criteria (e.g. percent cover of native and non-native species; species
richness); (h) a detailed monitoring program; (i) contingency measures should the success
criteria not be met; and (j) identification of the party responsible for meeting the success
criteria and providing for conservation of the mitigation site in perpetuity.
g. Measures to protect, in perpetuity, the targeted habitat values of proposed preservation and/or
restoration areas from direct and indirect negative impacts. The objective should be to offset
the project-induced qualitative and quantitative losses of wildlife habitat values. Permanent
fencing should be installed between the impact area and biological open space and be
designed to minimize intrusion into the sensitive habitats from humans and domestic animals,
particularly cats. There should be no gates that would allow access between the development
and biological open space. Additional issues that should be addressed include proposed land
dedications, monitoring and management programs, control of illegal dumping, water
pollution, etc.
h. Development and implementation of a management and monitoring plan (MMP), including a
funding commitment, for any on- and/or off-site biological open space easements, if
applicable. An appropriate natural lands management organization, subject to approval by
the Wildlife Agencies, should be identified. The MMP should outline biological resources
on the site, provide for monitoring of biological resources, address potential impacts to
biological resources, and identify actions to be taken to eliminate or minimize those impacts.
A Property Analysis Record (PAR) should be completed to determine the amount of funding
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needed for the perpetual management, maintenance, and monitoring of the biological
conservation easement areas by the preserve manager. It should be demonstrated that the
proposed funding mechanism would ensure that adequate funds would be available on an
annual basis to implement the MMP. The preserve manager should submit a draft MMP,
PAR results, and proposed funding mechanism to the Wildlife Agencies for review and
approval prior to initiating construction activities; the final plan should be submitted to the
Wildlife Agencies and the funds for implementing the MMP transferred within 90 days of
receiving approval of the draft plan.
i.

Active Breeding and/or Nest. If the nesting season cannot be avoided and construction or
vegetation removal occurs between March 1 to September 15 (January 1 to July 31 for
Raptors), the Permittee will do one of the following to avoid and minimize impacts to nesting
birds:
i. Implement 300-foot minimum avoidance buffers for all passerine birds and 500-foot
minimum avoidance buffer for all raptors species. The breeding habitat/nest site shall be
fenced and/or flagged in all directions. The nest site area shall not be disturbed until the
nest becomes inactive, the young have fledged, the young are no longer being fed by the
parents, the young have left the area, and the young will no longer be impacted by the
project.b
ii. Develop a project-specific Nesting Bird Management Plan. The site-specific nest
protection plan shall be submitted to the lead agency for review and the Department. The
Plan should include detailed methodologies and definitions to enable a qualified avian
biologist to monitor and implement nest-specific buffers based upon the life history of the
individual species; species’ sensitivity to noise, vibration, and general disturbance;
individual bird behavior; current site conditions (screening vegetation, topography, etc.),
ambient levels of human activity; the various project-related activities necessary to
construct the project, and other factors. This Nesting Bird Management Plan shall be
supported by a Nest Log which tracks each nest and its outcome. The Nest Log will be
submitted to the lead agency and the Department at the end of each week.
iii. The Permittee may propose an alternative plan for avoidance of nesting birds for the lead
agency and the Department concurrence.

Consider Alternative language:
The Department recommends that measures be taken to avoid project impacts to nesting
birds. Migratory nongame native bird species are protected by international treaty under the
Federal Migratory Bird Treaty Act (MBTA) of 1918 (50 C.F.R. Section10.13). Sections
3503, 3503.5, and 3513 of the California Fish and Game Code prohibit take of all birds and
their active nests including raptors and other migratory nongame birds (as listed under the
Federal MBTA). Proposed project activities (including, but not limited to, staging and
b

NOTE: Buffer area may be increased if any endangered, threatened, or Department species of special concern are
identified during protocol or pre-construction presence/absence surveys.
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disturbances to native and nonnative vegetation, structures, and substrates) should occur
outside of the avian breeding season which generally runs from February 1 to September 1
(as early as January 1 for some raptors) to avoid take of birds or their eggs.
If avoidance of the avian breeding season is not feasible, the Department recommends
surveys by a qualified biologist with experience in conducting breeding bird surveys to detect
protected native birds occurring in suitable nesting habitat that is to be disturbed and (as
access to adjacent areas allows) any other such habitat within 300 feet of the disturbance area
(within 500 feet for raptors). Project personnel, including all contractors working on site,
should be instructed on the sensitivity of the area. Reductions in the nest buffer distance may
be appropriate depending on the avian species involved, ambient levels of human activity,
screening vegetation, or possibly other factors.

SAN LUIS REY BAND OF MISSION INDIANS
1889 Sunset Drive • Vista, California 92081
760-724-8505 • FAX 760-724-2172
www.slrmissionindians.org
July 31, 2014
Mary P. Wright
Planning Consultant
Development Services Department
City of Oceanside
300 North Coast Highway
Oceanside, CA 92054
RE:

VIA ELECTRONIC MAIL
mwright@ci.oceanside.ca.us

SUPPLEMENTAL TRIBAL RESPONSE REGARDING THE NOTICE OF
PREPARATION OF AN ENVIRONMENTAL IMPACT REPORT FOR
THE INNS AT BUENA VISTA CREEK

Dear Ms. Wright:
We, the San Luis Rey Band of Mission Indians (“Tribe”) thank you for meeting with our
Tribal representatives this past week to discuss the Tribe’s concerns regarding the City of
Oceanside’s (“City’s”) Notice of Preparation (“NOP”) of an Environmental Impact Report for
the Inns at Buena Vista Creek (“Project”) located at California State Route 78 and Jefferson
Street in both city jurisdictions of Oceanside and Carlsbad (“Project Location/Area”). As
expressed to you in that meeting, the Tribe has serious concerns regarding the high probability of
negative impact to our Luiseño cultural resources and sacred places by the proposed Project,
especially during the proposed ground disturbing activities.
As we stated in our previous letter regarding this Project, we are a northern San Diego
County Tribe whose traditional territory includes Camp Pendleton, the current cities of
Oceanside, Carlsbad, Vista, San Marcos and Escondido, as well as unincorporated areas in
northern San Diego County, such as the communities of Fallbrook and Bonsall. We are resolute
in the preservation and protection of cultural, archaeological and historical sites within all these
jurisdictions.
Moreover, as we expressed in our meeting the other day, the land in and around the
Project area is sacred to the Luiseño people. Our Tribe is aware of many cultural resource sites
within close proximity of the proposed Project site and strongly urges caution in assessing the
land encompassing the Project for development purposes, as well as the vital importance of
incorporating the presence of a Luiseño Native American monitor during all ground disturbing
activities.
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After discussing this Project with the City, the Tribe would like to take this time to
express our concerns in writing on how the City should minimize any negative impacts to our
Native American cultural resources located within and below the Project Area.
I.

THE EIR SHOULD REQUIRE THE PRESENCE OF A LUISEÑO NATIVE
AMERICAN MONITOR DURING ALL GROUND DISTURBING
ACTIVITIES.

To minimize the impact of ground disturbing activities throughout the Project Are on our
sacred cultural resources, during off-site and on-site Project activities, Luiseño Native American
monitors must be present whenever and wherever there are ground disturbing activities occurring
for the benefit of this Project, and not be limited to specific areas where the area has been
deemed to be undisturbed. Our territory is home to many known cultural resources and much of
our territory has been developed; however, recent history has taught us that an area’s status as
being previous developed and/or disturbed no longer predicates whether inadvertent discoveries
of Native American remains and/or cultural resources will or will not be made. The EIR should
not make the flawed presumption that due to an area’s high level of ground disturbance that there
is little to no potential for unknown buried archaeological resources to be found. The previous
development of an area, does not, in itself, refute the possibility that cultural resources, or
archaeological resources, will be discovered during redevelopment activities.
As urban governments and other governing bodies endeavor into redevelopment projects
today, the experience of finding “inadvertent discoveries” of sacred sites and/or Native American
burial sites within previously developed urban areas is becoming more and more common place.
These urban areas, such as in the cities of Los Angeles and San Diego, to name a couple, are not
alone. In fact, inadvertent discoveries of Native American sacred artifacts have been discovered
in North San Diego County within the past two years in a previously, heavily developed urban
area that had been constructed in the early 1960’s, as well as in previously agricultural-only
properties. These sacred artifacts were found just below the surface during “redevelopment and
reconstruction” activities. Therefore, given the probable depths of excavation for this Project, the
close proximity to a high number of sacred sites and known habitation areas, there is a high
potential that significantly adverse impacts may be made to our sacred resources if Luiseño
Native American monitors are not allowed to be present during earth disturbing activities
throughout the Project site.

II.

THE EIR SHOULD REQUIRE THAT THE DEVELOPER/LANDOWNER
ENTER INTO A CULTURAL RESOURCE TREATMENT AND TRIBAL
MONITORING AGREEMENT WITH A LUISEÑO TRIBE.

The EIR should require that the developer/landowner enter into a Cultural Resources
Treatment and Tribal Monitoring Agreement, otherwise known as a Pre-Excavation Agreement,
with the Tribe prior to the commencement of any ground disturbing activities. This agreement
will contain provisions to address the proper treatment of any cultural resources or Native
American human remains inadvertently uncovered during the course of the Project. The
agreement will also outline the roles and powers of the Native American monitors and the
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archaeologist. Such an agreement is necessary, as the City is aware, to guarantee the proper
treatment of cultural resources or Native American human remains displaced during a project
development.
III.

THE EIR SHOULD REFLECT THAT ANY AND ALL UNCOVERED
ARTIFACTS OF NATIVE AMERICAN CULTURAL IMPORTANCE
SHOULD BE RETURNED TO THE TRIBE, AND/OR THE MOST
LIKELY DESCENDENT AND NOT BE CURATED.

It is the religious belief, custom, and practice of the Tribe to repatriate all cultural
resources that are unearthed during ground disturbing activities. Therefore, any plans to curate
any such items would blatantly disregard the respect due to these sacred cultural resources.
Instead, the EIR should state that any such uncovered artifacts of Luiseño Native American
cultural importance should be returned to the Tribe and/or, if applicable, the Most Likely
Descendant as determined by the Native American Heritage Commission, and under no
circumstance be subject to curation.
IV.

THE EIR SHOULD PROVIDE THAT THE TRIBE BE CONSULTED IN
REGARDS TO ANY CREATION OF AN ARCHAEOLOGICAL
MONITORING PROGRAM IN THAT THE PROGRAM WILL AFFECT
LUISEÑO NATIVE AMERICAN CULTURAL RESOURCES.

Any archaeological monitoring program created for our Luiseño cultural landscape will
necessarily need the consultation of the Tribe. The cultural resources that will be impacted
and/or affected by the Project are ours. Cultural sensitivity is mandatory for their treatment and
disposition. Therefore, the EIR should include a requirement for the author of the archaeological
monitoring program to be in consultation with the Tribe in order to ensure that the cultural
resources that may be impacted and/or affected be treated with the required dignity and respect
that they deserve.
Native American monitors are trained to perform different analysis of cultural resources
than archaeologists. For instance, in the case of determining the significance of isotopes we
believe adamantly that any determination as to whether the deposits are “non-significant” should
be left to the archaeologist and the Native American monitor and that both should agree on the
deposit’s insignificance. Both entities should agree due to the fact that each professional weighs
the deposits differently based on their training and beliefs. An archaeologist looks at the deposits
value for research purposes and its scientific worth. Whereas, a Native American monitor looks
at the deposits importance as it relates to its religious significance and cultural relevance. Each
opinion is equally important and both should be taken in equal consideration.
Moreover, what an archaeologist considers to be significant is based upon science and
environmental guidelines such as CEQA. What a Native American considers to be significant is
quite different. Significance is defined as the quality of being worthy of attention and/or
importance. Therefore, the Tribe, whose history has all be been obliterated and where evidence
of our past occupation is limited, that when artifacts, or clues, are unearthed to provide us with
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the missing pieces of our history and occupation, that those pieces be handled and collected with
the proper treatment and dignity they deserve.
V.

THE LUISEÑO NATIVE AMERICAN MONITOR SHOULD BE GIVEN
JOINT-AUTHORITY TO DIVERT AND/OR HALT GROUND
DISTURBING OPERATIONS WHEN CULTURAL RESOURCES ARE
DISCOVERED IN ORDER TO ASSESS THE NATURE AND
SIGNIFICANCE OF THE RESOURCE.

The EIR should also grant the Luiseño Native American monitor the authority to divert
and/or halt ground disturbing operations/activities when cultural resources are discovered in
order to assess the resource. Moreover, if cultural resources are discovered during construction,
all earth-moving activity within and around the immediate discovery area must be diverted until
the Native American monitor and the archaeologist can assess the nature and significance of the
find. Quite simply, Native American monitors and archaeologists approach culturally sensitive
finds very differently. Neither process of evaluation is more superior to the other. The EIR
therefore should require that Native American and archaeological monitors be given jointauthority to divert or halt ground disturbing operations when cultural resources are discovered so
each may access the nature and significance of such find.
VI.

IF UNIQUE ARCHAEOLOGICAL RESOURCES AND/OR SACRED
SITES ARE INADVERTENTLY DISCOVERED DURING GROUND
DISTURBING ACTIVITIES, THEN AVOIDANCE SHOULD BE THE
PREFERRED MITIGATION MEASURE, NOT A DATA RECOVERY.

Many times when a unique archaeological resource or sacred site is discovered
inadvertently during ground disturbing activities, the lead agency and/or contracted
archaeologist’s first response and solution is to initiate a data recovery plan. A data recovery plan
should not be the first and preferred mitigation measure of the EIR. Instead, avoidance of the
sacred resource should be the primary mitigation measure contemplated by the City and the
Project developer. Avoidance can be a viable mitigation measure and is a preferred mitigation
measure because a unique piece of our history does not need to be destroyed in order for more
development to occur. Moreover, avoidance as a primary mitigation measure is supported by
CEQA, the Native American Heritage Commission and the Luiseño community. Therefore, the
EIR should reflect the City’s commitment to protecting unique archaeological resources and/or
sacred sites through avoidance and Project re-design when feasible.
VII.

THE EIR SHOULD REQUIRE THAT THE TRIBE BE CONSULTED IF A
SIGNIFICANT CULTURAL RESOURCE AND/OR UNIQUE
ARCHAEOLOGICAL RESOURCE IS DISCOVERED DURING GROUND
DISTURBING ACTIVITIES.

If a significant cultural resource and/or unique archaeological resource are unearthed
during ground disturbing activities for this Project, the Tribe respectfully requests that they be
notified and consulted with in regards to the respectful and dignified treatment of those
resources. The Tribe’s preference will always be for avoidance and that the resource be protected
SLR Supplemental Response Regarding the NOP of an EIR
For The Inns At Buena Vista Creek And Request For Cultural Resource Report
Page 4 of 6

and preserved in perpetuity. If however, a data recovery plan is authorized by the City as the
Lead Agency, the Tribe respectfully requests that as a condition of any authorization, the Tribe
be consulted regarding the drafting and finalization of any such recovery plan.
In addition, when cultural resources are discovered during the Project, if the archaeologist
collects such resources, a Luiseño Native American monitor must be present during any testing
or cataloging of those resources. Moreover, if the archaeologist does not collect the cultural
resources that are unearthed during the ground disturbing activities, the Luiseño Native
American monitor, may in their discretion, collect said resources and provide them to the Tribe
for respectful and dignified treatment in accordance with the Tribe’s cultural and spiritual
traditions.
VIII.

THE EIR MUST BE COMPLIANT WITH BOTH THE RELEVANT
STATE STATUES AND LUISEÑO SPIRITUAL BELIEFS WHEN NATIVE
AMERICAN REMAINS ARE UNEARTHED.

Not only must the EIR be compliant with the requirements expressly stated in California
Public Resources Code Section 5097.98 when Native American remains are unearthed, the EIR
must also adhere to the statutory obligations required by California Health and Safety Code
Section 7050.5. Moreover, the EIR should state that if Native American remains and/or
associated burial goods are unearthed during the Project, and prior to a Most Likely Descendant
being determined by the Native American Heritage Commission, the suspected Native American
remains must be kept in situ (in place), or in a secure location in close proximity to their
discovery and that a forensic anthropologist perform their analysis of the remains on-site in the
presence of a Luiseño Native American monitor. Any transportation of the ancestral remains
would be considered by the Tribe as disrespectful and undignified treatment. Therefore, the
Tribe requests that in addition to the strict adherence to the protocol stated in the California
Health and Safety Code Section 7050.5 and California Public Resource Code Section 5097.98, if
Native American remains are discovered, then the Native American remains shall be kept in situ,
or in a secure location in close proximity to where they were found, and that the analysis of the
remains occur only on-site in the presence of a Luiseño Native American monitor.
IX.

ONLY “CLEAN FILL” SHOULD BE UTILIZED DURING THIS
PROJECT.

Lastly, the Tribe is opposed to any undocumented fill being used during the proposed
Project. In the event the “fill” will be imported into the Project area, the Tribe requests that any
proposed use of fill be clean of cultural resources and documented as such. It has been a practice
of many in the construction profession to utilize fill materials that contained cultural resources
from other “unknown” areas thereby contaminating the potential cultural landscape of the area
being filled. This type of fill material is unacceptable. Moreover, if the fill material is to be
utilized from areas within the Project boundaries, then we ask that that fill be analyzed and
confirmed by an archeologist and/or Luiseño Native American monitor that such fill material
does not contain cultural resources. A requirement that fill material be absent of any and all
cultural resources should therefore be included in the EIR.
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X.

CONCLUSION

The San Luis Rey Band of Mission Indians appreciates this opportunity to provide the
City of Oceanside with our comments and recommendations for the Inns at Buena Vista Creek
EIR. The Tribe hopes the City will adopt the mitigation measures for Cultural Resources as
herein recommended and that they will appear in EIR. As always, we look forward to working
with the City to guarantee that the requirements of CEQA are rigorously applied to this Project
and all projects. We thank you for your continuing assistance in protecting our invaluable
Luiseño cultural resources.
Sincerely,

Merri Lopez-Keifer
Tribal Counsel
San Luis Rey Band of Mission Indians

cc:

Melvin Vernon, Tribal Captain
Carmen Mojado, Secretary of Government Relations and President of Saving Sacred
Sites
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